CENTRAL INFORMATION COMMISSION

Club Building (Near Post Office)

Old JNU Campus, New Delhi - 110067

Tel: +91-11-26161796
Decision No. CIC/SG/A/2010/002196/9425Penalty
Appeal No. CIC/SG/A/2010/002196
Relevant Facts emerging from the Appeal:
Appellant 



:
Mr. Dhanraj Puri







10, Sawan Park Extension







Ashok Vihar, Phase-III







Delhi-110052

Respondent 



:
Mr. R. B. Kundu, 

AE (B) & Deemed PIO






O/o the Superintendent Engineer 







Municipal Corporation of Delhi






Rohini Zone, Sector 5 Rohini







Delhi- 110085

RTI application filed on

:           05/05/2010

PIO replied



:
13/07/2010

First appeal filed on


:
10/06/2010

First Appellate Authority order
:
22/07/2010

Second Appeal received on

:
04/08/2010

Information sought

1. The godowns and factories on Plot nos. 9, 11, 18 and 20 were desealed by MCD or the occupant himself illegally. Actions taken against the occupant.
2. whether the person is allowed to continue with his previous occupation as polluting units and illegal godowns etc after desealing.

3. Grounds on which the above mentioned polluting factories and illegal godown are desealed.

Reply of the Public Information Officer
1. As per Available record in the office property n. 9 and 11 had been sealed on account of misuse in the year 2007 and files in question are not traceable\available at present. Hence no concrete reply on this regard.
2. No.

3. As per Available record in the office property n. 9 and 11 had been sealed on account of misuse in the year 2007 and files in question are not traceable\available at present. Hence no concrete reply on this regard.

Grounds for the First Appeal:

Reply not furnished by the PIO in the specified time limit. 
Order of the First Appellate Authority (FAA):

PIO was directed to furnish the reply once again to the appellant by registered post within 1 week.  

Grounds for the Second Appeal:
Unsatisfactory reply of the PIO and the FAA’s decision..

Relevant Facts emerging during Hearing dated September 20, 2010:

The following were present

Appellant: Mr. Dhanraj Puri; 
Respondent: Mr. Jagdish Kumar, EE on behalf of Mr. N. C. Sharma, PIO & SE


“The PIO has claimed that the files required to provide the information relating to the year 2007 cannot be found. The FAA Mr. V. K. Gupa, Dy. Commissioner (Rohini Zone) did not appear to have accepted this argument and hence directed the PIO to provide the information within one week. 
The appellant states that he has not been provided any information. If the file has been stolen/lost the PIO is directed to file a police complaint about this giving the names of the officers who last handled these files and send a copy of the police complaint to the appellant. The PIO will also obtain a certificate that the relevant file is lost from the Additional Commissioner (Engineering) and the Dy. Commissioner and send it to the appellant.” 

Decision dated September 20, 2010:

The Appeal was allowed.

“The PIO is directed to file a police complaint and also obtain a certificate from the Additional Commissioner (Engineering) and Dy. Commissioner that the file is stolen/lost and send these to the appellant and the Commission before 30 October 2010.

The issue before the Commission is of not supplying the complete, required information by the PIO within 30 days as required by the law. 

From the facts before the Commission it is apparent that the PIO is guilty of not furnishing information within the time specified under sub-section (1) of Section 7 by not replying within 30 days, as per the requirement of the RTI Act. 

It appears that the PIO’s actions attract the penal provisions of Section 20 (1). A showcause notice is being issued to him, and he is directed give his reasons to the Commission to show cause why penalty should not be levied on him. 

He will present himself before the Commission at the above address on 02 November 2010 at 11.00am alongwith his written submissions showing cause why penalty should not be imposed on him as mandated under Section 20 (1).   He will also submit proof of having given the information to the appellant. 

If there are other persons responsible for the delay in providing the information to the Appellant the PIO is directed to inform such persons of the show cause hearing and direct them to appear before the Commission with him.”
Relevant facts emerging at the show cause hearing held on 02 November 2010:

The following were present:

Respondent:  Mr. Jagdish Kumar, EE(B)- I on behalf of PIO & SE Mr. M. P. Gupta; 
Mr. S. K. Chauhan, AE (B) and Mr. R. B. Kundu, AE (B) & Deemed PIO; 
The Respondents stated that further to the order of the Commission dated 20/09/2010, the file(s) pertaining to the year 2007 were found and information was provided to the Appellant by letter dated 20/10/2010. In this regard, copy of speed post receipt was submitted to the Commission. The information provided appears to be satisfactory. 
The Respondents further stated that the RTI application dated 05/05/2010 was received at the office of PIO & SE on 06/05/2010 and thereafter forwarded to Mr. R. B. Kundu, APIO & AE (B). But due to non- receipt of reply within the prescribed time, various reminders dated 08/06/2010, 21/06/2010 and 01/07/2010 were sent to the APIO & AE (B). A reply was received from the APIO & AE (B) on 12/07/2010, which was sent to the Appellant on 13/07/2010. Mr. R. B. Kundu stated that there was a delay in providing the information as investigation was being carried out regarding the sealing of relevant properties. Moreover the file(s) pertaining to the year 2007 were not traceable. It also appears that Mr. Kundu did not seek the assistance of any other officer in locating the requisite file(s). 
The PIO has originally informed the appellant on 13/07/2010 that the files “in question are no traceable/available”. This information was also provided late. It is apparent that the FAA did not believe this statement and therefore on 22/07/2010 he directed the PIO to furnish the information within one week. Yet the Commission was informed that the file was not traceable and when the Commission directed that a Police Complaint must be filed for the theft/loss of the said file alongwith a certificate from the Dy. Commission and the Additional Commissioner. The respondents claim that they located the file and sent the information to the appellant. It is obvious that people have lied before the Commission. The PIO had sent the RTI application to Mr. R. B. Kundu, AE(B) & APIO under Section 5(4) of the RTI Act on 07/05/2010. The correct and complete information was finally provided to the appellant only on 20/10/2010 i.e. after the order of the Commission. 
Under Section 5(4) of the RTI Act only the PIO has been given the power to seek assistance from any other officer to provide information. From a reading of Section 5(5) of the RTI Act, it appears that the officer whose assistance is sought shall be treated as the PIO only for the purpose of Section 20 of the RTI Act and not for the purpose of Section 5(4) of the RTI Act. Therefore, the officer whose assistance is sought cannot transfer the liability of providing the information to another officer. Even if he did seek assistance, he would be the person responsible to provide the information on time and in case of default be liable for penalty under Section 20 of the RTI Act. Justification for the aforesaid may also be found in Section 2(j) of the RTI Act which stipulates that information sought by the Appellant must be held by or be in control of a public authority. The RTI Act does not name any specific officer who must have custody of the information sought. There is an administrative responsibility  on the part of the PIO and/ or deemed PIO seeking further assistance to provide the correct and complete information in a timely manner, which cannot be shifted to a subordinate officer. 

The Commission has noted that in the instant case, PIO had sought the assistance of Mr. R. B. Kundu, AE(B) & APIO under Section 5(4) of the RTI Act. Mr. Kundu failed to submit the correct and complete information within the prescribed time limit. The Commission rules that in such circumstances, Mr. Kundu would be the deemed PIO for the purposes of Section 20 of the RTI Act and therefore, would be liable to be penalised. 

Mr. Kundu has no explanation to offer for not supplying the information. From the fact that initially the file was claimed to be not traceable/available and even after the order of the FAA the information was not provided, it appears that an attempt has been made consistently and persistently not to supply the information. Only when the Commission gave an order asking for a Police complaint to be filed and certificates to be obtained from the Dy. Commissioner and Additional Commissioner was it felt that it would be better to provide the information.  The Commission is also consensus of the fact that the file is relating to sealing and misuse of the property. It appears that the Deemed PIO Mr. R. B. Kundu, AE(B) was doggedly refusing to give the information. Only when the Commission forced the issue was the information provided. 

Since the delay in providing the information has been for over 100 days the Commission is imposing the maximum penalty of `25000/- on Mr. R. B. Kundu, AE (B) & Deemed PIO as per Section 20(1) of the RTI Act. 

It is also evident that the delay was persistent and perhaps malafide. Hence the Commission recommends to the Municipal Commissioner that disciplinary action to be taken against MR. R. B. Kundu as per service rules applicable to him under Section 20(2) of the RTI Act.   
Decision:

     As per the provisions of Section 20 (1) of the RTI Act 2005, the Commission finds this a fit case for levying penalty on Mr. R. B. Kundu, AE (B) & Deemed PIO. Since the delay in providing the correct information has been over 100 days, the Commission is passing an order penalizing Mr. R. B. Kundu `25000/ which is the maximum penalty under the Act.   

The Commissioner, Municipal Corporation of Delhi is directed to recover the amount of `25000/- from the salary of Mr. R. B. Kundu and remit the same by a demand draft or a Banker’s Cheque in the name of the Pay & Accounts Officer, CAT, payable at New Delhi and send the same to Shri Pankaj K.P. Shreyaskar, Joint Registrar and Deputy Secretary of the Central Information Commission, 2nd Floor, August Kranti Bhawan, New Delhi – 110066. The amount may be deducted at the rate of `5000/ per month every month from the salary of Mr. R. B. Kundu and remitted by the 10th of every month starting from December 2010.  The total amount of `.25000 /- will be remitted by 10th of April, 2011.

This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  
Shailesh Gandhi

                                                                                       Information Commissioner

02 November 2010

 (For any further correspondence on this matter, please mention the file number quoted above.) (VK)
1-
Commissioner 

Municipal Corporation of Delhi

Town Hall, Delhi- 110006

2.
Shri Pankaj K.P. Shreyaskar, 
Joint Registrar and Deputy Secretary 
Central Information Commission, 
2nd Floor, August Kranti Bhawan, 
New Delhi – 110066
Page 1 of 4

