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Decision No. CIC/SM/C/2011/000782/SG/13656Penalty
Complaint No. CIC/SM/C/2011/000782/SG
Relevant Facts emerging from the Complaint:

Complainant



:
Mr. P. C Srivastava,

A 3/3, Vasant Vihar, 

New Delhi

Respondent  
   


:
Ms. Thenmoezhi, 

PIO & SP, 

Economic Offences Wing,

Central Bureau of Investigation, 

III Floor, A- Wing, Rajaji Bhawan, 

Besant Nagar, Chennai- 600090
RTI application filed on


:               
06/07/2010

PIO replied on



:                       28/07/2010

First Appeal filed on



:                       09/08/2010

FAA order of




:                       31/08/2010

Second Appeal received on


:                   
08/02/2011

Appeal hearing held on


:

23/05/2011

Commission’s order issued on

:

26/05/2011

Complaint received on


:

20/06/2011

Ground of the Complaint:

In the matter of P.C. Srivastava v. PIO & SP, EOW, CBI (Chennai) CIC/SM/A/2011/000309/SG/12557, the Commission passed an order on 26/05/2011 directing the PIO to provide the information as available on record on queries 5 and 6 to the Complainant before 20/06/2011. Subsequently, the Commission received a letter dated 20/06/2011 from the Complainant alleging that no information had been furnished by the PIO till date. The Commission registered this letter of Mr. P. C. Srivastava, the Complainant as Complaint No. CIC/SM/C/2011/000782/SG in accordance with Section 18(1) of the RTI Act. 
From the facts before the Commission, it appeared that the PIO had failed to comply with the order of the Commission dated 26/05/2011 and not provided the requisite information within the time limit specified therein. The denial on the PIO’s part in providing the information amounted to willful disobedience of the Commission’s order and raised a reasonable doubt that the denial may be mala fide.

Therefore, the Commission decided to initiate an inquiry in the said Complaint under Section 18(2) of the RTI Act. Therefore, by notice dated 24/06/2011, the PIO was summoned to appear in an inquiry before the Commission on 25/07/2011 to consider the issues arising in the Complaint along with the information to be provided to Mr. P. C. Srivastava, as ordered by the Commission. The PIO was directed to bring his written submissions showing cause why penalty should not be imposed on him under Section 20(1) and why disciplinary action should not be recommended against him as per Section 20(2) of the RTI Act for not providing the information to Mr. P. C. Srivastava despite the order of the Commission. 
Relevant Facts emerging during Hearing on 25 July 2011:

The following were present:
Complainant: Mr. P. C. Srivastava;
Respondent: Absent.
The Commission noted that Ms. Thenmoezhi, PIO has neither responded to the summons issued by the Commission nor provided any written explanation for not furnishing the information to the Complainant in accordance with the Commission’s order dated 26/05/2011. As per the order of the Commission, information was required to be provided to the Complainant before 20/06/2011, which was not complied by the PIO. No reasons have been furnished by the PIO for defying the order of the Commission. Furthermore, no stay was obtained on the operation of the order of the Commission before 20/06/2011. The Complainant informed the Commission that a stay has been obtained subsequently on the Commission’s order dated 26/05/2011 by the Respondent- public authority from the High Court of Delhi only on 13/07/2011 in W. P. (C) 4810/2011. The Complainant asked for penalty to be levied on the PIO for not complying with the order of the Commission to provide information by 20/06/2011 as ordered.
Decision: 
Since the Commission’s order has been stayed by the High Court on 13/07/2011, no order can be issued as regards the disclosure of information.

However the Commission will consider the complainant’s demand for a penalty to be imposed on the PIO.

Section 20 (1) of the RTI Act states:

“20. Penalties.- Where the Central Information Commission or the State Information Commission, as the case may be, at the time of deciding any complaint or appeal is of the opinion that the Central Public Information Officer or the State Public Information Officer, as the case may be, has, without any reasonable cause, refused to receive an application for information or has not furnished information within the time specified under sub-section (1) of section 7 or malafidely denied the request for information or knowingly given incorrect, incomplete or misleading information or destroyed information which was the subject of the request or obstructed in any manner in furnishing the information, it shall impose a penalty of two hundred and fifty rupees each day till application is received or information is furnished, so however, the total amount of such penalty shall not exceed twenty five thousand rupees:


Provided that the Central Public Information Officer or the State Public Information Officer, as the case may be, shall be given a reasonable opportunity of being heard before any penalty is imposed on him:


Provided further that the burden of proving that he acted reasonably and diligently shall be on the Central Public Information Officer or the State Public Information Officer, as the case may be.”

From a plain reading of Section 20(1) of the RTI Act, it appears that the Commission, at the time of deciding any Complaint or Appeal, must impose a penalty in the following circumstances: 

1) 
Refusal to receive an application for information.

2) 
Not furnishing information within the time specified under Section 7(1) of the RTI Act.

3)  
Malafidely denying the request for information or knowingly giving incorrect, incomplete or misleading information or destroying information which was the subject of the request.

4) 
Obstructing in any manner in furnishing the information.

All the above are prefaced by the phrase, “without reasonable cause”. 

Therefore, if complete information is not furnished without any reasonable cause, the Commission, at the time of deciding any Complaint or Appeal is duty bound to levy a penalty at the rate of Rs. 250 each day till the information is furnished. Once the Commission decides that there is no reasonable cause for the delay in providing the information, it has to impose a penalty at the rate specified in Section 20(1) of the RTI Act and the law gives no discretion in the matter. This principle has been relied on by Ravindra Bhat, J. of the High Court of Delhi in Mujibur Rehman v. CIC in C.W.P. 3845 of 2007 decided on 28/04/2009. Moreover, as per Section 20(1) of the RTI Act, the PIO shall have to discharge the burden of proving that he acted reasonably and diligently. 

In the instant case, the order of the Commission dated 26/05/2011 clearly stipulated the date i.e. 20/06/2011 within which the requisite information was required to be provided to the Complainant. However, despite its clear order, the Commission noted that the PIO did not provide the information to the Complainant within the said date. Stay on the Commission’s order dated 26/05/2011 was obtained only on 13/07/2011. Given the same, it prima facie appears that the PIO has flouted the order of the Commission and not provided the information from the period 21/06/2011 to 12/07/2011. No explanation whatsoever has been provided by the PIO for not complying with the order of the Commission. The PIO has also failed to respond to the summons issued by the Commission. 
The PIO is required to comply with the order of the Commission, unless a stay has been obtained on such order within the time limit mentioned in the order. In the present matter, the PIO has provided no reasons for disobeying the order of a statutory authority. It is pertinent to mention that departmental procedures and administrative hurdles/ exigencies cannot be used as an excuse for disobeying the order of a statutory authority and consequently denying the citizen’s fundamental right to information. At the very least the PIO should have approached the Commission before 20/06/2011 and requested for an extension in time giving reasons. However, the PIO neither approached the Commission nor appeared before the Commission on 25/07/2011. Moreover, no written explanations have been submitted by the PIO before the Commission. 
In this regard, the Commission would like to place reliance on certain pronouncements of the Supreme Court of India. In Prithawi Nath Ram v. State of Jharkhand & Ors. Appeal (Civil) No. 5024 of 2000, the Supreme Court of India, in its judgment dated 24/08/2004 observed as follows:

“If any party concerned is aggrieved by the order which in its opinion is wrong or against rules or its implementation is neither practicable nor feasible, it should always either approach to the Court that passed the order or invoke jurisdiction of the Appellate Court. Rightness or wrongness of the order cannot be urged in contempt proceedings. Right or wrong the order has to be obeyed. Flouting an order of the Court would render the party liable for contempt. While dealing with an application for contempt the Court cannot traverse beyond the order, non-compliance of which is alleged. In other words, it cannot say what should not have been done or what should have been done. It cannot traverse beyond the order. It cannot test correctness or otherwise of the order or give additional direction or delete any direction. That would be exercising review jurisdiction while dealing with an application for initiation of contempt proceedings. The same would be impermissible and indefensible.” (Emphasis added)

Further, in Prakash Narain Sharma v. Burma Shell Cooperative Housing AIR 2002 SC 3062, the Supreme Court of India has observed that a judicial order, not invalid on its face, must be given effect entailing all consequences, till it is declared void in a duly constituted judicial proceedings. Reliance may also be placed on the observations of S.N. Variava, J. in Ghaziabad Development Authority v. Balbir Singh (2004)- (002)- CPJ- 0012- SC wherein he stated that unless there is a stay obtained from a higher forum, the mere fact of filing an appeal or revision will not entitle a person who is required to pay the penalty to not comply with the order of the lower forum. Even though the person may have filed an appeal or revision, if no stay is obtained or if stay is refused, the order must be complied with. In such cases, the higher forum should, before entertaining such appeal or revision, ensure that the order of the lower forum is first complied with. 

It follows from the above that all agencies have to gear themselves to challenge orders within the time in which an order has to implemented. If they fail to obtain a vacation or stay on a legally valid order, they must comply. If individuals or organizations do not follow orders of statutory authorities, it would lead to complete anarchy. The law laid down by the Supreme Court of India, as described above, is the law of the land and must be abided by all. The CBI is not above this law and in the absence of a stay, should have complied with the order of the Commission. Given that CBI is the premier investigation and law enforcement agency of the country, it is certainly expected of its officers to behave responsibly and abide by the mandate laid down by the Supreme Court of India. This may be contrasted to a situation when an order is promulgated under Section 144 of the IPC prohibiting citizens from demonstrating at Jantar Mantar or Ram Lila Grounds. In such a situation the citizens are expected to abide by this and bear the consequences, if they fail to do so. They cannot disobey the order on the basis that a writ petition is proposed to be filed before the appropriate forum. If citizens were to disobey the prohibitory orders they would be arrested. This elementary principle of abiding by orders which have been given by statutory authorities or Courts cannot be defied by anyone. Just as Citizens are expected to follow this, government agencies and their officers are equally bound to abide by all orders which have the sanction of law.  Without this discipline, no rule of law can prevail. And if a police agency cannot follow this simple principle, it loses the moral authority to ask citizens to abide by its orders.

The PIO’s action is in clear violation of the principles laid down by the Supreme Court of India. The stay has been obtained on the order of the Commission dated 26/05/2011 only on 13/07/2011, whereas the PIO was required to comply with the order of the Commission before 20/06/2011. Since the PIO has failed to comply with the order of the Commission, without a valid stay, she is liable to be penalized under Section 20(1) of the RTI Act for the period between 21/06/2011 to 12/07/2011. Ms. Thenmoezhi, PIO & SP, EOW, CBI (Chennai) has given no reasonable cause for not providing information for 20 days, before a valid stay was obtained on the Commission’s order. Since no reasonable cause has been offered by Ms. Thenmoezhi, PIO & SP, EOW, CBI (Chennai) for not providing the information from 21/06/2011 to 12/07/2011, i.e. for a period of 20 days, the Commission imposes a penalty on Ms. Thenmoezhi, PIO & SP, EOW, CBI (Chennai) under Section 20(1) of the RTI Act at the rate of `250 per day of delay, 
i.e. 20 X 250 = ` 5,000/-.
Penalty:

The Director, CBI is directed to recover the amount of Rs. 5,000/- from the salary of Ms. Thenmoezhi, PIO & SP and remit the same by a demand draft or a Banker’s Cheque in the name of the Pay & Accounts Officer, CAT, payable at New Delhi and send the same to Shri Pankaj K.P. Shreyaskar, Joint Registrar and Deputy Secretary of the Central Information Commission, 2nd Floor, August Kranti Bhawan, New Delhi – 110066. The amount of `5000 may be deducted from her salary and remitted before  10th of September, 2011.
Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  

Shailesh Gandhi

                                                                                       Information Commissioner

25 July 2011

(In any correspondence on this decision, mention the complete decision number.)(MC)
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Page 1 of 5

