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Decision No. CIC/SM/A/2011/000610/SG/18357
Appeal No. CIC/SM/A/2011/000610/SG

Relevant Facts emerging from the Appeal:
Appellant



:
Dr. M. Haroon Siddiqui






Flat No. 12, New Market, Khuldabad,







Allahabad-211016
Respondent 
   


:
Mr. S. Padmanabha

CPIO & Dy. Secretary 

Central Information Commission

2nd Floor, ‘B’ Wing,

August Kranti Bhawan,

Bhikaji Cama Place, New Delhi
RTI application filed on

:           17/09/2010

PIO replied



:
08/10/2010

First appeal filed on


:
29/10/2010

First Appellate Authority order
:
01/12/2010

Second Appeal received on

:
02/02/2011

	Sl.
	Information Sought
	Reply of the PIO

	1.
	Copy of rules, notification or regulation under which Dy. Registrar is authorized to return second appeals.
	A copy of Office Memorandum No. 1/8/2007-IR dated 08/11/2007 giving the procedure for filing a second appeal is enclosed. The Commission had already decided that IFFCO is not a, Public Authority vide decision No. 2656/IC (A)/200S dated 23/06/2008. Therefore, your appeal was returned.

	2.
	Please let me know if Dy. Registrar has considered three conflicting decisions of CIC in the matter of IFFCO being a public authority as mentioned below before returning the appeal.
A) Madan lal & others Vs Iffco (F.N.CIC/MA/A/2008/00728 decision No.. 2656/IC/A/2008)

B) Mohan Chandra Mishra Vs. F.C.O.I Employees cooperative credit Society (F. N.CIC/PB/C/2007/00397/IS) decided on 18.03.2009)
C) Mukesh Babu Balmik Vs Iffco (F.N.CIC/MA/A/2008/01181) dt 20/10/2008.
	(a) In this connection, it is intimated that in Decision No. 2656/IC(A)/ 2008 dated 23/06/2008, the Commission had held that IFFCO is’ not covered under section 2(h) of the Act.

(b) You have quoted the case of Sh. Mohan Chandra Mishra Vs. Food Corporation of India Employees Co-operative Credit Society Ltd which is a different case. The decision of the Commission depends upon the facts of the case and may vary from case to case. Since, your appeal was against IFFCO, only the decision of the Commission on IFFCO was considered.

(c) In this case also the Commission has held that IFFCO is not covered under section 2(h) of the Act. However, the Commission, in view of the promotion of transparency and accountability in functioning of service providers like the respondent, advised the IFFCO to adhere to the principal of openness in carrying out the activities entrusted to its management.

	3.
	Please & inform me reasons held on record for not seeking views of appellant before returning the appeal.
	As per the decision of the Hon’ble Court of Bombay at Goa, the definition cannot include within its fold answers to the question “why” which would be the same thing as asking the reason for a justification for a particular thing. The Public Information Authorities cannot expect to communicate to the citizen the reason why a certain thing was done or not done in the sense of a justification because the citizen makes a requisition about information. Justifications are matter within the domain of adjudicating authorities and cannot properly be classified as information.

	4.
	Please provide me all the, file nothings on my second appeal.
	

	5.
	Please let me know further avenues open to me as per CIC rules to get my appeal heard by an IC.
	You have again submitted your second appeal in the Commission vide your letter dated 16/09/2010 received in the Commission vide Diary No. 65394 dated 27/09/2010. Further action will be taken on it and the outcome will be informed to you.

	6.
	Please let me know position and enforceability of Management Regulation 2007 of the Commission after it was quashed by hon’ble High Court of Delhi.
	CPIO cannot make any comment on the point which tantamount to be a decision of the Commission or which may involve legally.

	7.
	Copy of second appeal of A, B&C of Para 2 of this application along with the counter reply of Iffco may kindly be furnished.
	Copy of Second Appeal of A,B, & C of Para 2 of your application along with counter reply of an IFFCO may be provided to you only after-no objection is received from the concerned public authority as well as the appellants, since it comes under section 11 of the Act. It is also informed that the copies of second appeal and the counter reply of the respondent will be provided only after you pay the amount of Rs. 2/- per page as photo copying charges.

	8.
	Weather an application addressed to Chief Information Commissioner dated 16.09.2010 of the applicant has been received, if yes, the file noting and decision may kindly be furnished.
	Your application addressed to the Chief Information Commission dated 16/09/2010 has been received in the Commission vide Diary No. 65394 dated

27/09/2010. Further action will be taken on it and the outcome will be informed to you. 

	9.
	Please inform me details of prescribed procedure Dy. Registrar should have followed before returning said appeal.
	Since the issue whether IFFCO is a Public Authority or not is already decided by the Commission, no procedure was required to be followed before returning the appeal.


Grounds for the First Appeal:

Incomplete and unsatisfactory information provided by the PIO. 

Order of the First Appellate Authority (FAA):

The FAA disposed off the appeal rejecting all grounds and stating for query no. 9 that: - “Apparently, no action has been taken, thereafter. CPIO may accordingly respond to the Appellant.”

Grounds for the Second Appeal:

Incomplete and unsatisfactory information provided by the PIO and unfair disposal of the appeal by the FAA.

Relevant Facts emerging during Hearing:

The following were present

Appellant: Dr. M. Haroon Siddiqui on video conference from NIC-Allahabad Studio; 
Respondent:  Mr. S. Padmanabha, CPIO & Dy. Secretary;  

As regards query-7 the PIO appears to have refused to give certain information which had been provided by IFFCO was refused under Section 11 of the RTI Act. This refusal was erroneous since Section 11 is only a procedure which requires the PIO to inform the third party of his intention to disclose the information  if the information was received in confidence. After receiving any objection from the third party if the information is exempt as per the provisions of Section 8(1) or 9 the information may be denied by the PIO after giving reasons. In the instant case the Respondent states that there is no evidence of any letter having been sent to the third party seeking objection. Besides the Appellant has a right to get any counter statements or submission made the opposite party. It appears that a completely unreasonable rejection was made and the Appellant ahs not received the information so far at all. 
Section 11 of the RTI act, which is the basis on which the information is sought to be denied to the appellant in the present case lays down:

‘11. 
(1) 
Where a Central Public Information Officer or the State Public Information Officer, as the case may be, intends to disclose any information or record, or part thereof on a request made under this Act, which. relates to or has been supplied by a third party and has been treated as confidential by that third party, the Central Public Information Officer or State Public Information Officer, as the case may be, shall, within five days from the receipt of the request, give a written notice to such third party of the request and of the fact that the Central Public Information Officer or State Public Information Officer, as the case may be, intends to disclose the information or record, or part thereof, and invite the third party to make a submission in writing or orally, regarding whether the information should be disclosed, and such submission of the third party shall be kept in view while taking a decision about disclosure of information:

Provided that except in the case of trade or commercial secrets protected by law, disclosure may be allowed if the public interest in disclosure out weighs in importance any possible harm or injury to the interests of such third party.

(2) 
Where a notice is served by the Central Public Information Officer or State Public Information Officer, as the case may be, under sub-section (1) to a third party in respect of any information or record or part thereof, the third party shall, within ten days from the date of receipt of such notice, be given the opportunity to make representation against the proposed disclosure.

(3) 
Notwithstanding anything contained in section 7, the Central Public Information Officer or State Public Information Officer, as the case may be, shall, within forty days after receipt of the request under section 6, if the third party has been given an opportunity to make representation under sub-section (2), make a decision as to whether or not to disclose the information or record or part thereof and give in writing the notice of his decision to the third party.

(4) 
A notice given under sub-section (3) shall include a statement that the third party to whom the notice is given is entitled to prefer an appeal under section 19 against the decision.’

It is clearly stated at Section 11 (1) that ‘submission of third party shall be kept in view while taking a decision about disclosure of information. Section 11 does not give a third party an unrestrained veto to refuse disclosing information. It only gives the third party an opportunity to voice its objections to disclosing information. The PIO will keep these in mind and denial of information can only be on the basis of exemption under Section 8 (1) of the RTI act.  In the instant case it appears the PIO has not even sought the views of the third party within 05 days of receipt of the RTI application and has wrongly claimed exemption. 

The Respondent states that the then PIO Mr. M. C. Sharma is responsible for refusing to give the information to the Appellant. 

The Commission sees that the Appellant unnecessary harassed and not provided information sought by him at query-7 by an arbitrary action of the PIO. 
Harassment of a common man by public authorities is socially abhorring and legally impermissible. It may harm him personally but the injury to society is far more grievous. Crime and corruption thrive and prosper in the society due to lack of public resistance. Nothing is more damaging than the feeling of helplessness. An ordinary citizen instead of complaining and fighting succumbs to the pressure of undesirable functioning in offices instead of standing against it. Therefore the award of compensation for harassment by public authorities not only compensates the individual, satisfies him personally but helps in curing social evil. It may result in improving the work culture and help in changing the outlook. The Commission in exercise of its power under Section 19(8)(b) of the RTI Act awards a compensation of Rs.3000/- to the Appellant for the loss and detriment suffered by him in having to pursue the appeals and getting the information late. The Commission recommends that the Secretary, CIC may consider recovering this amount from the salary of the persons responsible for this. 

Decision:

The Appeal is allowed. 

The PIO is directed to provide the information on query-7 to the Appellant before    10 May 2012.
The Commission also directs the PIO to ensure that a cheque of Rs.3000/- as compensation is sent to the Appellant before 01 June 2012.
The issue before the Commission is of not supplying the complete, required information by the then PIO Mr. M. C. Sharma within 30 days as required by the law. 

From the facts before the Commission it appears that the then PIO is guilty of not furnishing complete information within the time specified under sub-section (1) of Section 7 as per the requirement of the RTI Act. He has further refused to obey the orders of his superior officer. The First Appellate Authority has clearly ordered the information to be given.  

It appears that the PIO’s actions attract the penal provisions of Section 20 (1). A showcause notice is being issued to him, and he is directed give his reasons to the Commission to show cause why penalty should not be levied on him. 

He will give his written submissions showing cause why penalty should not be imposed on him as mandated under Section 20 (1) before 15 May, 2012.  He will also send the information sent to the appellant as per this decision and submit speed post receipt as proof of having sent the information to the appellant, along with the copy of the information.

This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  
Shailesh Gandhi

                                                                                       Information Commissioner

12 April 2012

 (In any correspondence on this decision, mention the complete decision number.) (IN)
Copy through Mr. S. Padmanabha, CPIO & Dy. Secretary to:

1-
Mr. M. C. Sharma the then PIO
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