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 Relevant Facts emerging from the Appeal

Appellant



:
Mr. Ashwani Kumar Goel,

G-6, Model Town-III,

Delhi-110009.

Respondent 1



:
Mr. R.N. Sharma,

Joint Secretary (Home) & PIO,







Govt. of NCT of Delhi.

Office of the Registrar Coop. Societies,

Parliament Street, New Delhi.

RTI application filed on

:
12/12/2007

PIO replied



:
31/12/2007



First appeal filed on


:
date not mentioned.

First Appellate Authority order
:
07/02/2008

Second Appeal filed on

:
06/05/2008

Detail of required information:-

The appellant had asked in RTI application regarding the creation of the posts of Additional Senior Public Prosecutors, vacancies and their ad-hoc promotions and subsequent regularizations during the period 1994 to 2005. appellant was denied the said information vide the letter of Joint Secretary (Home) dated 31/12/2007 as the matter of the application is sub judice in the Hon’ble High Court of Delhi in the Civil Writ Petition number 1438/2007 in the matter of Delhi prosecuting Welfare Association (Regd.) Vs. Union of India & others by invoking the section 8(1) (h). The appellant filed his application in 6 point, points wise.
The PIO replied.

Kindly refer to your application dated 12/12/2007 under the RTI Act, 2005.  In this connection it is informed that the matter is subjudice in the Hon’ble High Court of Delhi in Civil Writ Petition no. 1438/2007 in the matter of Delhi Prosecuting officers Welfare Association Regd. Vs. Union of India and others.  Hence, the required information cannot be provided by this office.

The First Appellate Authority ordered: - 

“Given these circumstances, it is felt that the applicant seeks information for use in the Court case to promote his professional and private interests.  During the personal hearing, if was suggested to Sh. Ashwani Kumar Goel as the matter is subjudice in the Hon’ble High Court of Delhi, the required information can only be obtained through the Hon’ble Court.  Further, it was also informed that no large public interest is served from the information as asked by the appellant and can be denied under section 8(1) (e) of RTI Act.
Relevant Facts emerging during Hearing on 18 February 2009:

The following were present

Appellant:  Mr. Ashwani Kumar Goel
Respondent:  Mr. Vijandra Kumar Verma on behalf of Mr. R.N.Sharma PIO
The respondent has rejected the application stating that the matter is subjudice. For this he is citing a decision of the Central Information Commission no. CIC/MA/A/2005/00001 of 14 March 2006.
The order was reserved during the hearing, and announced later.

The appellate authority had claimed exemption under Section 8 (1) (e), but the PIO has given no reason to justify how Section 8 (1) (e) can apply. 
The CIC decision cited by the respondent states ‘The matter is subjudice. The appellate authority has correctly advised that information in question could be obtained through Court, which is examining the matter.’ No reasoning has been offered as to which exemption clause of the RTI act applies. The only exemption of Section 8 (1) which might remotely apply is Section 8 (1) (b) which states, ‘information which has been expressly forbidden to be published by any court of law or tribunal or the disclosure of which may constitute contempt of court;’ can be denied.
This clause does not cover subjudice matters, and unless an exemption is specifically mentioned, information cannot be denied. Disclosing information on matters which are subjudice does not constitute contempt of Court, unless there is a specific order forbidding its disclosure. I respectfully have to disagree with the earlier decision cited by the appellant since it is per incuriam.
This Commission rules that a matter being subjudice cannot be used as a reason for denying information under the Right to Information Act. 

Decision:

The Appeal is allowed.
The PIO will send whatever information is available to the appellant before

 5 March 2009.
This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Shailesh Gandhi








Information Commissioner

18 February, 2009

(In any correspondence on this decision, mentioned the complete decision number.)
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