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Decision No. CIC/SG/A/2011/003688/17641
Appeal No. CIC/SG/A/2011/003688

Relevant Facts emerging from the Appeal:
Appellant



:
Mr. Prakash Ranade,                                                                      

                                                                        Vishwakarma Bhavan,

185, Shanwar Peth, 
Pune–411030
Respondent 
   


:
Mr. Ajay Banerjee, 

CPIO & CGM 
Bank of Maharashtra,
            Planning Department, 
H.O.: Lokmangal, 1501, Shivajinagar,

Pune-411005
RTI application filed on

:           18/09/2011
PIO replied on



:
22/09/2011
First Appeal filed on


:
11/10/2011
First Appellate Authority order of 
:
30/11/2011
Second Appeal received on

:
22/12/2011
Information sought:
The Appellant appears to have sought the following information in relation to the Bank of Maharashtra Employees Welfare Trust (the “Trust”):
1.  Copy of the constitution of the welfare trust.

2. List of the places where the Holiday Homes for staff members are provided as of April 2011.

3. The agreement copies of the Holiday home owners/hotels that have arrangement with bank for years April 2010-to March 2011 with full terms and conditions.

4. The procedure followed while selection of particular property for Holiday Homes and their renewals after expiry of agreed terms.

5. Inform Names of selection committee members. The details of expenses for their visits to renew/fresh lease etc during the years April 2010 to March 2011 paid by Bank through welfare fund.

6. Total payment made to each Holiday Homes for the financial year and 2010-2011.
Reply of Public Information Officer (PIO):
Information sought is related to the Trust which is a separate legal entity. Hence, information cannot be provided.
Grounds for First Appeal:

Unsatisfactory information provided by PIO.

Order of First Appellate Authority (FAA):

“I have gone through the contention of the appellant & reply by CPIO & I find that the said “Welfare Trust” is a registered Trust. It is managed by independent Board of Trustee who have the entire custody, management and control of the Trust fund. I therefore agree with CPIO that the trust is a Separate legal entity & uphold the decision of CPIO.” 
Grounds for Second Appeal:

Dissatisfied with FAA’s order.
Relevant Facts emerging during Hearing held on 13 February 2012:

The following were present:
Appellant: Mr. Prakash Ranade via video-conference from NIC Studio-Pune; 
Respondent: Mr. Gaurav Tyagi, Law Officer (Regional Office-Delhi) and Mr. Ajay Banerjee, CPIO & CGM via video-conference from NIC Studio-Pune. 
The Appellant stated that the Trust receives a sum of Rs. 8 to 10 crores (approximately) from the Respondent-public authority/Bank. Further, the Executive Director of the Bank is the ex-officio head of the Trust. Moreover, other members of the Trust are employees of the Bank. The Respondent CPIO did not deny the said statements and was therefore asked to send his written submissions via email at rtimonitoring@gmail.com. 
The order was reserved at the hearing held on 13/02/2012.

Decision announced on 12 March 2012:

Pursuant to the hearing held on 13/02/2012, both parties have sent their submissions, which have been perused by the Commission. At the outset, it is relevant to mention that the Respondent has stated that the Trust is a separate legal entity, registered with the Charity Commissioner, Pune. Therefore, based on the submissions and arguments of the parties, the issue framed by this Bench is whether the Bank of Maharashtra Employees Welfare Trust is a ‘public authority’ under the RTI Act. 

Section 2(h) of the RTI Act, which defines a ‘public authority’ stipulates as follows:

““public authority” means any authority or body or institution of self-government established or constituted,-

(a) by or under the Constitution;

(b) by any other law made by Parliament;

(c) by any other law made by State Legislature;

(d) by notification issued or order made by the appropriate Government, and includes any-

(i) body owned, controlled or substantially financed;

(ii) non-Government Organisation substantially financed,

directly or indirectly by funds provided by the appropriate Government;” (emphasis added)
From a plain reading of the above, it appears that the Trust is not covered under clauses (a), (b), (c), (d) and (ii) of Section 2(h) of the RTI Act. Therefore, the issue which is to be determined is whether the Trust is a body owned, controlled or substantially financed directly or indirectly by funds provided by the appropriate Government.
The Appellant has inter alia mentioned in his submissions that at the hearing held on 13/02/2012, the Respondents have already submitted that the Bank had provided substantial funds to the tune of Rs. 90 to 100 crores to the Trust since 1999. In this regard, the Respondent has submitted that the amount contributed by the Bank to the Trust since its inception in 1999 is Rs. 50.80 crores. Though the term ‘financed’ is qualified by ‘substantial’, Section 2(h) of the RTI Act does not lay down what actually constitutes ‘substantial financing’. It is akin to “material” or “important” or “of considerable value” and would depend on the facts and circumstances of the case. 

In the instant case, a contribution or grant of Rs. 50.80 crores given by the Bank from its corpus of public funds cannot be considered as insignificant. This would render the Trust as being ‘substantially financed’ indirectly by Government funds. Citizens have a right to know about the manner, extent and purpose for which public funds are being deployed by the Government or its agencies. Having said so, not every financing of an entity in the form of a contribution or grant by the Government or its instrumentalities (such as the Bank) would qualify as ‘substantial’-but certainly a grant of over Rs. 1 crore would constitute ‘substantial financing’ rendering such entity a public authority under the RTI Act.

The Appellant has further submitted that the Trust was run by the executives of the Bank as ex-officio members and by staff members as representatives. The Respondent has stated that the Trust is a separate legal entity, registered with the Charity Commissioner, Pune under Registration No. E-2935-Pune. The location of the registered office of the Trust is-‘Lokmangal, 1501, Shivajinagar, Pune-411005’. The Respondent has additionally submitted that the Trust is managed by an independent board of trustees which has the entire custody, management and control of the Trust funds. The Respondent has also provided the details of the officials of the Bank who are the trustees of the said trust.
The Commission is of the view that mere registration with a Government/statutory authority does not in itself render an entity a ‘public authority’ under the RTI Act. Therefore, the Trust does not appear to be ‘owned’ by the appropriate Government. As regards being ‘controlled’ by the appropriate Government, the said term has not been defined under the RTI Act. There are various forms in which the Government exercises control over an entity, which is relevant in determining whether the latter is a public authority. The Commission noted that the board of trustees consists of nine officials. The Chairman of the Trust is Mr. M.G. Sanghvi, who is the Executive Director of the Bank. Moreover, the Respondent has submitted that the officials of the Bank constitute the board of trustees. It may also be pointed out that the registered office of the Trust is same as the head office of the Bank. 
The Respondent has stated that the Trust is managed by an ‘independent’ board of trustees which has the entire custody, management and control of the Trust funds. This Bench is of the view that such a claim is untenable. It is difficult to assume that senior officials of the Bank can constitute the entire board of trustees in an independent capacity where the Trust itself has been set up for the welfare of the Bank employees. Moreover, the Executive Director of the Bank, who is a Government appointee is the Chairman of the Trust. The Commission can only assume that such officials must necessarily be acting on behalf of the Bank-when they are required to take executive decisions as members of the board of the Trust for the welfare of the Bank’s employees. It is also true that significant funding is provided to the Trust by the Respondent-public authority. If the argument of the Respondent is accepted, it would necessarily imply a conflict of interest and be an improper slur on the integrity of the Bank officials. 
The RTI Act does not specify ‘complete control’ in Section 2(h). As per P. Ramanatha Aiyar’s The Law Lexicon (2nd Ed., Reprint 2007 at p. 410), the term ‘control’ means- “power to check or restrain; superintendence; management…”. It appears that the presence of senior Bank officials especially the Executive Director who is a public servant on the board of trustees may check or ensure that decisions taken in the Trust are in consonance with its avowed objectives i.e. promoting the welfare of the Bank’s employees. Therefore, it cannot be ruled out that the Bank officers exercise a significant degree of control on the decisions of the Trust. 
Based on the reasons described above, it appears that the Trust is controlled and substantially financed by the appropriate Government. Therefore, this Commission rules that the Bank of Maharashtra Employees Welfare Trust is a public authority under Section 2(h) of the RTI Act.
The Appeal is allowed. 
The Commission rules that the Bank of Maharashtra Employees Welfare Trust is a public authority under Section 2(h) of the RTI Act.

The Commission directs the Chairman of the Bank of Maharashtra Employees Welfare Trust to appoint a Public Information Officer and a First Appellate Authority-as mandated under the RTI Act before 15 April 2012. 

The Public Information Officer so appointed shall provide the complete information as per records in relation to the RTI application dated 18/09/2011 to the Appellant as per the provisions of the RTI Act.  
Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  
Shailesh Gandhi

                                                                                       Information Commissioner

12 March 2012
 (In any correspondence on this decision, mention the complete decision number.)(AS)
CC: 
Chairman, 


Bank of Maharashtra Employees Welfare Trust,


‘Lokmangal’, 1501, Shivajinagar,


Pune-411005
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