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 Relevant Facts emerging from the Appeal
Appellant



:
Mr. Anil Datt Sharma 

D-129 New Seelampur

Delhi-
Respondent 
   


:
Mr. Sushil Kumar 

PIO & SE-I
Municipal Corporation of Delhi 
Office of the Superintending Engineer-I
Shahdara (South Zone) 

Zonal Office Building. IIIrd Floor, 
Karkardooma, Delhi 110092
RTI application filed on

:           18/04/2011(3410), 13/06/2011(3663), 13/06/2011(3662), 02/06/2011(25750 online), 03/06/2011(3634), 02/06/2011(3624 online), 3626(02/06/2011), 03/06/2011(3633), 02/06/2011(3628), 05/07/2011(3790), 30/08/2011(4098), 18/04/2011(3412), 18/04/2011(3413), 20/07/2011(3891), 04/07/2011(3778), 30/08/2011 (4101), 3786(08/07/2011), 18/04/2011(3411), 05/07/2011(3789), 03/06/2011(3629), 05/07/2011(3802), 05/07/2011(3803), 3631(03/06/2011)……………..
PIO replied



:           24/06/2011, 13/06/2011, 29/05/2011, 08/08/2011, 







24/09/2011, 29/07/2011, 
First appeal filed on


:           Not mentioned. 
First Appellate Authority order
:           20/10/2011 
Information sought: 
The Appellant through his RTI application had sought information about illegal Construction on various properties listed in his RTI application:
1. Provide me copy of notice which you have received from above mentioned plots owners for sanctioning the land plan for construction. If yes when.

2. Whether the M.C.D. officials have knowledge the above mentioned plot or any other nearby plot is under construction
3- If not provide me information about the particulars of email record of Dy. Commissioner pertaining to these properties. 

4. Provide copies of following documents: 

I- Certificate of the I.E. in compliance of High Court directions in Kalyan Sanstha Social Welfare Organization Vs. Union of India & Ors. (CWP 4582/03),

II. Copy of Building plan register and register for Watching Construction where the above mentioned properties enumerated.

Ill. Inspection report of the above mentioned properties which was conducted by I.E. (7 days) A.E. (15 days) E. E. (30 days)

IV, Reviewed inspection reports of Suptdg. Engineer which was prepared in two months and by Dy. Commissioner in three months.

V. Fee receipt of RS. 15 that ensure the construction work completed up to plinth level.

VI. Inspection Report of I.E conducted ensuring that the construction up to plinth level is as per the sanctioned map.

VII. Stacking charge receipt.

VIII. If shortage of ministerial and technical staff in the office then provides me copy of office order or concerned JE, A.E., IRE, SE, and Deputy Commissioner has forwarded report to the next senior.
5. Provide me the exact no. of above mentioned plots. If plot has not been detected then provide me report which was forwarded to the local police under section 466A of M.C.D. act the name and designation whose duty by law, office order and by courts judgment cast upon him and provide me information about the procedure of adopting

6. If report not forwarded under section 466A of M.C.D then provide me information under section 4(ld) of RTI act.

7. If plot is under construction or plot construction has been completed then provide me copy of notice which was given to you before the 7 days. for commencement of work.

8. If you found any irregularity in construction provide me action taking report against constructer and provide me particular sections under which normally you have to initiate action against the delinquent constructers.

9. If any Map sanctioned for construction of above mentioned plot then provide me copy of notice under section 6.1 of Delhi master plan 2021. If notice has not been received from the constructer then provide me action taking report under section 337(4) of M.C.D. act.

10. If action has not been taken under section 337(4) of M.C.D. act then provide me the name whose duties were to take action but failed to do so.

II - Please provide me name of the person, is empowered to take action against the plots constructers and what action is due against him for not taking action.

12. Who is empowered to take against the officer for not taking action against the plot constructers and what action is due against them.

13, If not issued, please provide me under which law/judgment the said certificate was not issued.

14. Provide me action taking report against the J.E. and A.E. for not comp!iance the order of the Hon’ble High court.

15. Provide me the date and other details about the Copies of this certificate issued by i.E. and action taken plan has been furnished to the concerned Deputy Commissioner with a copy to the Head Quarters who would maintain records of such certificates.

16. Unauthorized construction is a cognizable offence under section 466 A of M.C.D. act. Provide me the detail which you have sent to the local police for taking action if any act in construction appeared in contravention of D.M.C. act.

17.11 466A of M.C.D. act not attracted against the said plot constructer, Provide me such law there under you have delegated power for giving relaxation to above mentioned plot owner.

i&. provide me the name of I.E. Architect (with address and phone no.) and At.

19. provide me under which norms you have permitted relaxation to the conStCtCf for not complain of Clause 7.3.2 of building bye laws. If relaxation has not been provided then give mc proof in compliance of the said clause.

20. provide me information about the responstbltte5 cast upon the Deputy commisS0t of M.CD. if the subordinate staff failed to take detection or taking action against the unauthorized constructer even though the information already with them by any sources.

Reply of the PIO: 
The PIO has provided point information to the Appellant. 
Grounds for the First Appeal:

The PIO has not provided complete information to all the queries and has only given partial information. 
Order of the FAA: 
On ID no. 05/07/2011(3789), 03/06/2011(3629), :
The PIO was directed to provide the specific information to the appellant within 25 days. 
Grounds for the Second Appeal:

1. That the PLO has not provided reply within the time prescribed in the RTI act.

2. That the appellant is not satisfied with the reply furnished by the PIG in context of available law.

3. That the PLO has not provided correct reply of all point no. of RTI application

4. That the PLO has compelled to appellant to inspect the record as the order of 1st appellate authority. The MCD. office Shahadra zone maintaining more than one file of properties mentioned in the RTI application, one is for inspection and others is secret therefore not offered for inspection to the RT[ appellant as the sought information is must be on record as per the Hon’ble High court judgment and administrative order becau8e either the disciplinary action under section 95 of 0MG act, contempt of court proceedings or sought information/documents should be available for inspection.

Relevant Facts emerging during Hearing:

The following were present

Appellant: Mr. Anil Datt Sharma; 
Respondent: Mr. J. P. Verma, EE(B-I&II) on behalf of Mr. Sushil Kumar, PIO & SE-I;

The Appellant has asked about the status of 100 properties where illegal construction is going on. The PIO has replied that no information is available on the records and that the addresses are unidentifiable. The illegal constructions are continuing and the Appellant has shown evidence that in number of cases he has given written complaint as well as complaints on email about these illegal construction. He has also shown that in many of these cases many of the addresses the Special Task Force and the Delhi Police has informed Dy. Commissioner, MCD Shahdara South Zone about the unauthorized construction. It is primarily the job of MCD to ensure that illegal and unauthorized construction does not take place. However, despite a public spirited citizen informing MCD and the police department also informing the Dy. Commissioner the PIO has taken a position that there is no record of illegal activity and the address cannot be identified. 

It appears that there is modus operandi of collusion between MCD engineers and those indulging in illegal construction. Citizens have been trying to use Right to Information to make the MCD engineers perform their duty but MCD engineers appears to have come up with the smart idea of claiming that they can see no illegal constructions anywhere. The Respondent takes a plea that the addresses are not very clear but is not able to explain why no action was taken on the police complaints or the appellant’s complaints, nor any effort taken to identify where an illegal construction is going on. The modus operandi appears to be not to take any action when illegal construction is goingon and subsequently to claim that the illegal properties must have been constructed before 2007 which have been given protection by an Act of Parliament.  The Commission clearly sees that there is a malafide intention in not providing the information on the illegal constructions and concludes that it is impossible that only JEs could be responsible for providing such wayward information to the Appellant. At the very least where Police has given the information about illegal construction the PIO himself should have insisted that information must be provided to the Appellant. The normal approach of PIOs in MCD is to blame EEs and JEs for defaults in providing the information in RTI. In the instant case the Commission is continence that the PIO himself was aware that an attempt was being made to obfuscate the issues by claiming that proper addresses were not available in the RTI Applications filed by the Appellant.  The Appellant also points out that the First appellate Authority had ordered that the information should be provided within 25 days. The Respondent shows that complete inefficiency of the zone by stating that no orders of the FAA are on the files. If the PIO wishes to state that despite receiving the complaint from Appellant, Special Task Force and Delhi Police the illegal constructions have not been brought on record he may state this. 
The Respondent states that person responsible for not providing the information was the then PIO Mr. Arun Kumar SE-I.  
Decision:

The Appeal is allowed. 


The Present PIO Mr. Sushil Kumar is directed to provide the complete information on all the RTI Applications to the Appellant before 30 March 2012. He may do an inspection if he feels the need. 

The issue before the Commission is of not supplying the complete, required information by the then PIO Mr. Arun Kumar within 30 days as required by the law. 

From the facts before the Commission it appears that the then PIO is guilty of not furnishing complete information within the time specified under sub-section (1) of Section 7 as per the requirement of the RTI Act.  It appears that the PIO’s actions attract the penal provisions of Section 20 (1). A showcause notice is being issued to him, and he is directed give his reasons to the Commission to show cause why penalty should not be levied on him. 

The then PIO Mr. Arun Kumar will present himself before the Commission at the above address on                            02 April 2012 at 12.00PM alongwith his written submissions showing cause why penalty should not be imposed on him as mandated under Section 20 (1).   He will also submit proof of having given the information to the appellant. 

If there are other persons responsible for the delay in providing the information to the Appellant the PIO is directed to inform such persons of the show cause hearing and direct them to appear before the Commission with him. If no other responsible persons are brought by the persons asked to showcause hearing, it will be presumed that they are the responsible persons.

This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  

Shailesh Gandhi

                                                                                       Information Commissioner

29 February 2012

(In any correspondence on this decision, mention the complete decision number.) (RM) 
Copy through Mr. J. P. Verma, EE to:

1-
Mr. Arun Kumar, PIO & SE; 
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