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Relevant Facts emerging from the Appeal:
Appellant



:
Mr. Ravi Kumar Potdar,






S/o Late Dr. Jainarayan Potdar,

72/74, Suyash Vihar,
Bhambory Dubey Nandanagar, 






Indore-452011
Respondent 
   


:
Mr. S. M. Gupta, 

PIO & Chief Manager, 






UCO Bank, Zonal Office,






380, Saket Nagar,






Indore-452018
RTI application filed on

:          09/06/2011

PIO replied on



:          08/09/2011

First Appeal filed on


:          20/09/2011

First Appellate Authority order of
:          03/10/2011 

Second Appeal received on

:          30/11/2011

Information sought:

Part I. The Appellant referred to a letter dated 09/03/2001 of the Respondent-public authority wherein a response had been provided to Oriental Insurance Company Limited regarding opening of fake bank account SB Account No. 9738/31 by one Mrs. Malati Jain (Gandhi), W/o Mr. Rajendra Kumar Gandhi wherein a sum of Rs. 6 lakhs was deposited. In relation to this, the following information was sought:

1) Attested copies of application letter, forms filled along with attached documents by Mrs. Malati Jain while opening the above mentioned account.

2) Name and address of the introducer along with the related form.
3) Transaction details (including dates and amounts) of the above mentioned account.
4) Name of the officer and his current posting who hid the introducer’s name in the letter attached with the application and was sent to the insurance company.
5) When were the police/ CBI/ CVC informed about this crime?
6) Attested copies of letters/ correspondence sent to all senior offices by the branch of the Respondent-public authority informing about this crime.
Part II. The Appellant referred to the previous five years of the Respondent-public authority’s M.T. Cloth Market branch and sought the following information:
1) Names of those account holders who were provided loans from public funds and have not repaid the interest, attested copies of all the documents submitted by such persons while applying for these loans along with letters sent by the Respondent-public authority in relation to the same. 
2) Correspondence exchanged between the Respondent-public authority and the persons mentioned above.

3) With how many debtors has the Respondent-public authority entered into a compromise with the help of Lok Adalats or at their own discretion? Attested copies of any documents, legal opinions or note sheet (if made) in relation to this. 
Reply of Public Information Officer (PIO):

In relation to part I, queries 1) to 6), the PIO replied that SB Account No. 9738/31 was in the name of Mrs. Malati Jain (Gandhi) located at Cloth Market branch and information sought in relation to the same was exempt from disclosure under Sections 8(1)(d) and (j) of the RTI Act.

As regards part II, queries 1) to 3), information sought was exempt from disclosure under Sections 8(1)(d) and (j) of the RTI Act.
Grounds for First Appeal:

Dissatisfied with the reply of the PIO.
Order of First Appellate Authority (FAA):

The FAA upheld the reply of the PIO. 
Grounds for Second Appeal:

Aggrieved with the order of the FAA. 
Relevant Facts emerging during Hearing held on 6 February 2012:

The following were present:
Appellant: Mr. Ravi Kumar Potdar via video-conference from NIC Studio-Indore; 
Respondent: Mr. S. M. Gupta, PIO & Chief Manager via video-conference from NIC Studio-Indore.  

Both parties were heard. The Appellant has sought information about a customer of the Respondent-public authority and the transaction details of the bank account held by this customer. The Appellant has alleged that the bank account was opened fraudulently and cited the report of an insurance company wherein it has been stated that a fraud had been committed. The Appellant stated that he would like to fax the report to the Commission. He requested the Commission to take a decision in the instant matter only after perusing the said report. 
The order was reserved at the hearing held on 06/02/2012.

Decision announced on 15 February  2012:

Information sought in part I of the RTI application

In part I of the RTI application, the Appellant sought information about the bank account opened by a customer with the Respondent-public authority, which included the transaction details of the account, application letters/forms for account opening, particulars of the introducer and other related documents. The PIO rejected the request for information on the basis of Sections 8(1)(d) and (j) of the RTI Act, which was upheld by the FAA. 
The Appellant has alleged that the bank account was opened fraudulently for the purpose of depositing a sum of money obtained by the customer through an insurance fraud. In this regard he relied on a report of the insurance company and the Commission’s decision in Rajender Singh v. Canara Bank CIC/SM/A/2009/001897 dated 05/03/2010. In Rajender Singh’s Case, the Appellant was seeking information about a bank account which the CBI had alleged to be fraudulent. The Information Commissioner relied on the submissions of the parties and concluded that in the background of the allegations of fraud concerning the said account, it was absolutely necessary to place all the relevant records in the public domain so that the facts could be ascertained properly. In this matter the PIO had admitted that the relevant account was opened fraudulently in the name of a non-existent person, frauds were committed concerning insurance claims and the CBI had already initiated criminal proceedings against certain persons. Therefore, it was clearly established before the Information Commissioner that fraud had been committed and consequently it was directed that the information be provided to the applicant. 
In the instant matter, the Appellant has not provided any cogent evidence on the basis of which it can be established that the bank account was opened fraudulently. On perusal of the report of the insurance company submitted by the Appellant, the Commission noted that it was in relation to a fraudulent payment of claim to the customer. The report however does not mention any bank account where this claim amount was deposited. Therefore, the report submitted by the Appellant does not as such establish whether the bank account (in relation to which information has been sought) was opened fraudulently. Further, the Respondent has also not confirmed whether the said bank account was opened fraudulently or if any investigation/ enquiry was being conducted in relation to the same. The Commission does not find any merit in the contentions of the Appellant. Moreover, the authorities cited by the Appellant do not lend any support to his arguments.
The PIO has denied the information sought in part I of the RTI application on the basis of Sections 8(1)(d) and (j) of the RTI Act, the applicability of each is examined below. Section 8(1)(d) of the RTI Act provides as follows:
“8. (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,—

... 

(d) information including commercial confidence, trade secrets or intellectual property, the disclosure of which would harm the competitive position of a third party, unless the competent authority is satisfied that larger public interest warrants the disclosure of such information;”
Section 8(1)(d) of the RTI Act exempts information including commercial confidence, trade secrets or intellectual property, the disclosure of which would harm the competitive position of a third party. To claim this exemption, it must be established that the information sought relates to commercial or trade secrets, intellectual property or similar information. If the information sought satisfies this condition, then it must be established that disclosure of this information would result in harming the competitive position of a third party. As per Section 19(5) of the RTI Act, in any Appeal proceedings, the onus to prove that a denial of a request was justified lies on the PIO who denied the request.

As mentioned above, in the instant case, in part I of the RTI application, the Appellant sought information about the bank account opened by a customer with the Respondent-public authority, which included the transaction details of the account, application letters/forms for account opening, particulars of the introducer and other related documents. The PIO has not adduced any arguments to show that the information sought by the Appellant came within the purview of the information described under Section 8(1)(d) of the RTI Act. Even if it was accepted that the information requested by the Appellant came within the ambit of the information sought to be protected under Section 8(1)(d) of the RTI Act, the PIO has not given any explanation to the Bench how disclosure of the same would harm the competitive position of the third party. Therefore, the PIO has failed to discharge the burden placed upon him under Section 19(5) of the RTI Act. 

The PIO has also contended that the information sought was exempt under Section 8(1)(j) of the RTI Act, which provides as follows:

“information which relates to personal information the disclosure of which has no relationship to any public activity or interest, or which would cause unwarranted invasion of the privacy of the individual unless the Central Public Information Officer or the State Public Information Officer or the appellate authority, as the case may be, is satisfied that the larger public interest justifies the disclosure of such information: …”

This Bench, in a number of decisions has held that to qualify for the exemption under Section 8(1)(j) of the RTI Act, the information must satisfy the following criteria:

1. It must be personal information: Words in a law should normally be given the meaning given in common language. In common language, we would ascribe the adjective 'personal' to an attribute which applies to an individual and not to an institution or a Corporate. Therefore, it flows that 'personal' cannot be related to institutions, organisations or corporates. Hence Section 8(1)(j) of the RTI Act cannot be applied when the information concerns institutions, organisations or corporates.
2. The phrase 'disclosure of which has no relationship to any public activity or interest' means that the information must have been given in the course of a public activity. Various public authorities in performing their functions routinely ask for 'personal' information from citizens, and this is clearly a public activity. Public activities would typically include situations wherein a person applies for a job, or gives information about himself to a public authority as an employee, or asks for a permission, license or authorisation, or provides information in discharge of a statutory obligation.  

3. The disclosure of the information would lead to unwarranted invasion of the privacy of the individual. The State has no right to invade the privacy of an individual. There are some extraordinary situations where the State may be allowed to invade the privacy of a citizen. In those circumstances special provisions of the law apply usually with certain safeguards. Therefore where the State routinely obtains information from citizens, this information is in relationship to a public activity and will not be an intrusion on privacy. 

Certain human rights such as liberty, freedom of expression or right to life are universal and therefore would apply uniformly to all human beings worldwide. However, the concept of 'privacy' is a cultural notion, related to social norms, and different societies would look at these differently. Therefore referring to the Data Protection Act, 1988 of U. K. or the laws of other countries to define ‘privacy’ cannot be considered a valid exercise to constrain the citizen’s fundamental right to information in India. Parliament has not codified the right to privacy so far, hence, in balancing the right to information of citizens and the individual's right to privacy, the citizen's right to information would be given greater weightage. 

In the instant case, the information sought by the Appellant in part I of the RTI application is ‘personal’ information as it relates to a customer of the Respondent-public authority. A customer approaches a bank out of his own volition and any information given to the latter while opening a bank account and thereafter cannot be construed to be in the course of a public activity. Moreover, the disclosure of the information sought may cause unwarranted invasion of the privacy of the customer. Therefore, there is some merit in the contention that the information is exempt under Section 8(1)(j) of the RTI Act.    
Notwithstanding the applicability of these exemptions, this Bench is of the opinion that the information sought is exempt under Section 8(1)(e) of the RTI Act. Section 8(1)(e) of the RTI Act exempts from disclosure-“information available to a person in his fiduciary relationship, unless the competent authority is satisfied that the larger public interest warrants the disclosure of such information”. 

The traditional definition of a fiduciary is a person who occupies a position of trust in relation to someone else, therefore requiring him to act for the latter's benefit within the scope of that relationship. In business or law, we generally mean someone who has specific duties, such as those that attend a particular profession or role, e.g. doctor, lawyer, financial analyst or trustee. Another important characteristic of such a relationship is that the information must be given by the holder of information who must have a choice- as when a litigant goes to a particular lawyer, a customer chooses a particular bank, or a patient goes to particular doctor. An equally important characteristic for the relationship to qualify as a fiduciary relationship is that the provider of information gives the information for using it for the benefit of the one who is providing the information. All relationships usually have an element of trust, but all of them cannot be classified as fiduciary. Information provided in discharge of a statutory requirement, or to obtain a job, or to get a license, cannot be considered to have been given in a fiduciary relationship.

In the present matter, very clearly a fiduciary relationship exists, since customers of the Respondent-public authority come to it because of the implicit trust they have; and they provide information to the bank for their own benefit. Customers also have a choice of which bank they wish to approach. Hence, unless a large public interest is shown the information is exempted from disclosure and no case of larger public interest has been established in the instant case. Therefore, the information sought in part I of the RTI application is exempt under Sections 8(1)(e) and (j) of the RTI Act. The appellant has claimed that there is larger public interest in disclosing the information and hence the Commission should order disclosure as per the provisions of Section 8 (2). However, the appellant has only made an allegation of fraud and given some oblique references, without establishing a clear fraud with the bank, hence the facts of this case are different from those in CIC/SM/A/2009/001897 dated 05/03/2010. In view of this, since no larger public interest has been established, the Commission rules that the exemptions of Section 8 (1) (e) and (j) apply and no larger public interest has been established to warrant a disclosure of the information.
Information sought in part II of the RTI application

In part II of the RTI application, the Appellant has sought information regarding the previous five years of the Respondent-public authority’s M.T. Cloth Market branch. The information sought is as follows: 

1) Names of those account holders who were provided loans from public funds and have not repaid the interest, attested copies of all the documents submitted by such persons while applying for these loans along with letters sent by the Respondent-public authority in relation to the same. 

2) Correspondence exchanged between the Respondent-public authority and the persons mentioned above.

3) With how many debtors has the Respondent-public authority entered into a compromise with the help of Lok Adalats or at their own discretion? Attested copies of any documents, legal opinions or note sheet (if made) in relation to this. 
The PIO rejected the request for information on the basis of Sections 8(1)(d) and (j) of the RTI Act, which was upheld by the FAA. The components of Section 8(1)(d) of the RTI Act have already been explained above. In the instant case, the PIO has not advanced any arguments to show that the information sought by the Appellant came within the purview of the information described under Section 8(1)(d) of the RTI Act. Even if it was accepted that the information requested by the Appellant came within the ambit of the information sought to be protected under Section 8(1)(d) of the RTI Act, the PIO has not given any explanation to the Bench how disclosure of the same could be considered as commercial confidence, trade secret or intellectual property, hence the PIO has failed to discharge the burden placed upon him under Section 19(5) of the RTI Act. 

Further, the ingredients of Section 8(1)(j) of the RTI Act have been elaborated above. For information to be protected under Section 8(1)(j) of the RTI Act, one of the criteria is that it must be personal information. The adjective 'personal' is an attribute which applies to an individual and not to an institution or a corporate. Therefore, it flows that 'personal' cannot be related to institutions, organisations or corporates. The information sought by the Appellant in part II of the RTI application pertains to those account holders who were provided loans from public funds of the Respondent-public authority and have not repaid the interest. Given that such account holders may be both individuals as well as institutions, organisations or corporates, Section 8(1)(j) of the RTI Act may not be attracted. 
Notwithstanding the applicability of these exemptions, this Bench is of the opinion that the information sought is exempt under Section 8(1)(e) of the RTI Act. The said provision has been explained above. In the present matter, very clearly a fiduciary relationship exists, since customers of the Respondent-public authority come to it because of the implicit trust they have; and they provide information to the bank for their own benefit, which includes availing of loans. Customers also have a choice of which bank they wish to approach. Therefore, unless a large public interest is shown the information is exempted from disclosure. The appellant has contended that there is large public interest in disclosure and therefore the Commission should order disclosure of the information sought by him in part II.
Section 8(2) of the RTI Act states, “Notwithstanding anything in the Official Secrets Act, 1923 nor any of the exemptions permissible in accordance with sub-section (1), a public authority may allow access to information, if public interests in disclosure outweighs the harm to the protected interests”. Section 8(2) of the RTI Act mandates that even where disclosure of information is protected by the exemptions under Section 8(1) of the RTI Act, if public interest in disclosure outweighs the harm to such protected interests, the information must be disclosed under the RTI Act. Public sector banks are responsible for handling large sums of public money and are accountable to citizens. As mentioned above, information regarding bank loans availed by customers may be protected from disclosure under Section 8(1)(e) of the RTI Act. However, in case of default in repayment of interest/loan amount or a compromise in relation to the loan, a larger public interest would be served if citizens know about the same. It is difficult to imagine that it is in the interest of the Bank to keep this information from public scrutiny. It may be argued that customers who feel they might default on repayments may not want to go to public sector banks if they feel that in the event of default their information would be disclosed. The Commission however views such an outcome as a welcome benefit for public. The requirement of public interest must be carefully assessed and the Commission is of the view that in this matter, disclosing the information sought by the Appellant in query 3) of part II of the RTI application would serve the requirements of public interest-which is as follows:

“Part II. The Appellant referred to the previous five years of the Respondent-public authority’s M.T. Cloth Market branch and sought the following information:

…
3)
With how many debtors has the Respondent-public authority entered into a compromise with-with the help of Lok Adalats or at their own discretion? Attested copies of any documents, legal opinions or note sheet (if made) in relation to this.” 

Alongwith the names of such account holders (which were sought by the appellant in query1). 

In this regard, the observations of the Information Commissioner (as cited by the Appellant) in Y.P Gupta v. State Bank of India CIC/SM/A/2009/000406 dated 10/02/2012 may be referred to:

“…When a borrower fails to repay the loan and the Bank compromises with the borrower to settle the loan by providing some concessions or relaxations, it is in larger public interest that the contours of such settlement including the rationale for reaching the particular compromise are placed in the public domain. It would promote greater transparency and eliminate the possibility of arbitrary decision making on the part of the authorities of the Bank.”
The Appeal is allowed. 
The information sought by the Appellant in part I and II of the RTI application is exempted from disclosure under Sections 8(1)(e) and (j) of the RTI Act.

The Commission concludes that a larger public interest of being able to scrutinize the compromise with defaulters would be served, and therefore information on point 3 of Part II, alongwith their names shall be disclosed by the PIO to the appellant before 10 March 2012. 
Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  

Shailesh Gandhi

                                                                                       Information Commissioner

15 February 2012
(In any correspondence on this decision, mention the complete decision number.)(AS)
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