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Tel: +91-11-26161796
                                                


Decision No. CIC/SG/A/2011/001114/14213                                                                                         Appeal No. CIC/SG/A/2011/001114              

Relevant Facts emerging from the Appeal:
Appellant



:
Mr. B. Adam, 






3/1680, Rajareddy Street, 







Kadapa YSR Kadapa (Distict), 






A. P. - 516001
Respondent  
   


:           CPIO & RPFC – II,
Employees Provident Fund Organisation,

Sub- Regional Office, 1/30, R. S. Road,

Cuddapah- 516004

RTI application filed on

:
15/12/2010

PIO replied on



:
13/01/2011

First Appeal filed on


:
11/02/2011

First Appellate Authority order of
:
09/03/2011

Second Appeal received on

:
21-04-2011

Information sought: 

Furnish the following particulars of Mr. S. D. Danam, Section Supervisor, EPFO:

1. Name;

2. Father’s name;

3. Designation;

4. Religion as entered in Service Register;

5. Caste;

6. Sub- caste;

7. Copy of service duly showing his religion, caste and sub- caste with attestation by the competent authority;

8. Attested copy of caste certificate produced at the time of entering into service. 
Reply of the Public Information Officer (PIO):

1. 
Name: S.D.Danam

2. 
Father’s Name: S. John

3. 
Designation: Section Supervisor

Information in relation to queries 4 to 8 was exempted under Section 8(1)(e) and 8(1)(j) of the RTI Act. 
Grounds for First Appeal:

Reply provided by PIO was unsatisfactory.

Order of the First Appellate Authority (FAA):

The FAA upheld the reply of the PIO. He also relied on certain decisions of the Commission in order to lend support to the PIO’s reply. The FAA further noted that since the information pertains to a third party, then as per Section 11 of the RTI Act, if the Appellant files a fresh RTI application, the PIO may obtain the opinion/ consent of the concerned third party and if the third party does not express any objection to the supply of information, the same shall be made available to the Appellant by the PIO.  
Grounds for Second Appeal:

Unsatisfactory disposal of First Appeal by the FAA. 
Relevant Facts emerging during Hearing held on August 5, 2011:

The following were present:

Appellant: Mr. B. Adam (via video- conference from NIC- Anantpur Studio);   

Respondent: Mr. Chandra Shekhar, CPIO & RPFC-II (via video- conference from NIC- Kadapa Studio). 

The Commission noted that no information has been provided in relation to queries 4 to 8 of the RTI application. The Respondent has relied on the Commission’s decision in CIC/MA/A/2008/00323 and claimed that in the said decision, the Commission has held that information (in the nature of what is sought by the Appellant) need not be given. 
The order was reserved at the hearing held on 05/08/2011.

Decision announced on 23 August  2011:
Based on the submissions of the parties and perusal of papers, the Commission noted that information on queries 4 to 8 of the RTI application was denied by the PIO and subsequently upheld by the FAA on the basis of Sections 8(1)(e) and (j) of the RTI Act. 
Section 8(1)(e) of the RTI Act provides as follows:

“8. (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,—

…
(e) information available to a person in his fiduciary relationship, unless the competent authority is satisfied that the larger public interest warrants the disclosure of such information;”
Section 8(1)(e) of the RTI Act exempts from disclosure information available to a person in his fiduciary relationship, unless the competent authority is satisfied that the larger public interest warrants the disclosure of such information. For Section 8(1)(e) of the RTI Act to apply there must be a fiduciary relationship and the holder of information must hold the information in his fiduciary capacity. The traditional definition of a “fiduciary” is a person who occupies a position of trust in relation to someone else, therefore requiring him to act for the latter's benefit within the scope of that relationship. The principal character of a fiduciary relationship is the trust placed by the provider of information in the person to whom the information is given. Further, the information must be given by the holder of information when there is a choice. Moreover, the provider of information gives the information for using it for the benefit of the giver. All relationships usually have an element of trust, but all of them cannot be classified as fiduciary. 

In the instant case, the PIO has failed to establish before the Commission how a fiduciary relationship is created between the Mr. S. D. Danam (the “Third Party”) and the Respondent- public authority as envisaged under Section 8(1)(e) of the RTI Act. It does not appear that the Respondent holds a position of trust in relation to the Third Party thereby requiring it to act in the benefit of the latter. Details such as religion, caste, sub- caste appear to have been provided by the Third Party to the Respondent in discharge of regular/ routine official procedures (specifically at the time of joining) and not out of choice. Therefore, the reply of the PIO that information sought in queries 4 to 8 was exempted under Section 8(1)(e) of the RTI Act is not tenable. 

Further, Section 8(1)(j) of the RTI Act provides as follows:

“8. (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,—

…

(j) information which relates to personal information the disclosure of which has no relationship to any public activity or interest, or which would cause unwarranted invasion of the privacy of the individual unless the Central Public Information Officer or the State Public Information Officer or the appellate authority, as the case may be, is satisfied that the larger public interest justifies the disclosure of such information:

Provided that the information, which cannot be denied to the Parliament or a State Legislature shall not be denied to any person.”

This Commission in a number of decisions has held that in order to qualify for the exemption contained in Section 8(1)(j) of the RTI Act, the information sought must satisfy the following criteria:
· The information sought must be personal in nature. In common parlance, the adjective “personal” may be ascribed to an attribute which applies to an individual and not to an institution, organisation or a corporate. 
· The phrase 'disclosure of which has no relationship to any public activity or interest' means that the information must have been given in the course of a public activity. Various public authorities while performing their functions routinely ask for 'personal' information from citizens, and this is clearly a public activity. Public activities would typically include situations wherein a person applies for a job, or gives information about himself to a public authority as an employee, or asks for a permission, license or authorization, or provides information in discharge of a statutory obligation. 
· The disclosure of the information would lead to unwarranted invasion of the privacy of the individual. The State has no right to invade the privacy of an individual. There are some extraordinary situations where the State may be allowed to invade the privacy of a citizen. In those circumstances special provisions of the law apply usually with certain safeguards. Therefore where the State routinely obtains information from citizens, this information is in relationship to a public activity and will not be an intrusion on privacy. 

Certain human rights such as liberty, freedom of expression or right to life are universal and therefore would apply uniformly to all human beings worldwide. However, the concept of 'privacy' is a cultural notion, related to social norms, and different societies would look at these differently. Therefore referring to the Data Protection Act, 1988 of U. K. or the laws of other countries to define ‘privacy’ cannot be considered a valid exercise to constrain the citizen’s fundamental right to information in India. Parliament has not codified the right to privacy so far, hence, in balancing the right to information of citizens and the individual's right to privacy, the citizen's right to information would be given greater weightage. 

In the present matter, there is no doubt that the information sought is “personal” in nature inasmuch as it relates to the religion, caste and sub- caste of the Third Party. Given the above description of and illustrations under Section 8(1)(j) of the RTI Act, such information has been clearly provided in the course of a public activity. Further, the PIO has failed to establish how disclosure of the information sought would cause unwarranted invasion of the Third Party’s privacy. In other words, the PIO has failed to discharge the burden placed upon him under Section 19(5) of the RTI Act to prove that the denial of information under Section 8(1)(j) of the RTI Act was justified. Therefore, the PIO’s claim that the information sought was exempted under Section 8(1)(j) of the RTI Act is rejected. 
Furthermore, the Commission has perused the decisions cited by the Respondent as well the FAA in CIC/MA/A/2008/00323, CIC/MA/A/2007/01067 and CIC/OK/A/2007/00770 and noted that the facts and issues therein were completely different from that arising in the instant matter. Therefore, the said decisions of the Commission are not relevant to the present matter. 

The Appeal is allowed. The PIO is directed to provide the information on queries 4 to 8 of the RTI application to the Appellant before  15 September 2011.
Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  

Shailesh Gandhi

                                                                                       Information Commissioner

           






                                23  August 2011
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