CENTRAL INFORMATION COMMISSION

Club Building (Near Post Office)

Old JNU Campus, New Delhi - 110067

Tel: +91-11-26161796
                 Decision No. CIC/SM/A/2011/000313/SG/13671
Appeal No. CIC/SM/A/2011/000313/AG

Relevant Facts emerging from the Appeal:

Appellant




:   
Mr. A. N. Gupta,




C- 127, Sector- 19, NOIDA,



District Gautam Budh Nagar (U. P.)

Respondent


 

:  
Mr. M. C. Sahni,








PIO & Sr. Superintendent of Police,



Central Bureau of Investigation,




Anti Corruption - II, 



5- B, CGO Complex, 







9th Floor, Lodhi Road, New Delhi
RTI application filed on


:
04/06/2010

PIO replied on



:
25/06/2010

First Appeal filed on



:
16/07/2010

FAA order of




:
05/08/2010

Second Appeal filed on


:
17/09/2010

Information sought:
i) Copies of the complete final investigation reports of the investigating officers and law officers in case of investment of Rs. 175 crore in privately placed bonds of Tapi Irrigation Development Corporation and Rs. 23.64 crore in Shakti Resorts & Hotels Ltd. by HUDCO Ltd. (Ref: PE-ACU-VI/CBI/New Delhi).

ii) Photocopies of all the note sheets on which investigation reports in case of Tapi Irrigation Development Corporation and Shakti Resorts & Hotels Ltd. were processed and finally approved/rejected by the competent authority.

Reply of Public Information Officer (PIO):

“2. In this regard it is intimated that PE 4 (A) 2007-ACU-Vl (relating to the investment made by HUDCO in Tapi Irrigation Development Corporation Bonds) and RC 1 (A)20O8-ACU-VI (relating to advance by HUDCO to Shrishakti Resorts & Hotels Ltd) were registered by CBI ACU-VI Branch. Both the said PE and RC were closed after conclusion of the enquiry/ investigation as per the orders of the competent authority.
3. Copy of the enquiry report in PE 4 (A)/2007-Vf, containing 5 pages can be provided on deposit of the prescribed photocopying charge @ Rs. 2 per page.

4. As far as providing photocopies of Note sheet, it is to intimate that this is a privileged document which contains comments of all officers of CBI and is exempted u/s 8(1)(g) of RTI Act 2005.

5 As far as providing investigation report/ closure report in RC 1 (A)/2008-ACU-VI is concerned, it is intimated that the closure report is still pending consideration before the Hon’ble Court of Special Judge for CBI Cases New Delhi. Since the matter is subjudiced, any information related to the case is exempted under Section 8 (1)(h) of RTI Act 2005.”
Grounds for First Appeal:

Dissatisfied with the reply of the PIO. 
Order of the First Appellate Authority (FAA):

Upheld the denial of information by the PIO.

Grounds for Second Appeal:

Dissatisfied with the order of the FAA. 
Relevant Facts emerging during Hearing held on June 8, 2011:

The following were present:
Appellant: Mr. D. D. Gupta representing Mr. A. N. Gupta; 

Respondent: Mr. M. C. Sahni, PIO & Sr. Superintendent of Police.

The Commission noted that the Appellant had sent written submissions to the Commission dated 17/05/2011. During the hearing, the Respondent claimed exemption under Section 8(1)(h) of the RTI Act for denying the information sought. The Respondent stated that CBI had filed for closure of the matter but the Court rejected the closure report and directed for further investigation vide its order dated 29/01/2011. Therefore, the information sought was not required to be disclosed as it was covered under the exemption in Section 8(1)(h) of the RTI Act. 
The Commission asked the PIO to establish how disclosure of the information sought would impede the process of investigation or prosecution. The PIO submitted that the High Court of Delhi in its judgment in Surendra Pal Singh v. Union of India W. P. (C). 16712/2006 dated 10/11/2006 held that “since prosecution of the offender is pending and has not been completed, it cannot be inferred that divulgence of information will not impede the prosecution of the offender. The respondents therefore are justified in claiming exemption under Section 8(1)(h) from disclosure of information sought by the petitioner”. 
The order was reserved at the hearing held on 08/06/2011.

Decision announced on 26 July 2011:
Based on submissions of the parties and perusal of papers, the Commission noted that the investigation report in case of investment in privately placed bonds of Tapi Irrigation Development Corporation by HUDCO Ltd. was provided to the Appellant vide letter dated 19/07/2010. However, the final investigation report in case of investment in privately placed bonds of SRHL by HUDCO Ltd. was denied by the PIO on the basis of Section 8(1)(h) of the RTI Act, which was upheld by the FAA. The PIO argued before the Commission that CBI had filed for closure of the matter but the Court rejected the closure report and directed for further investigation vide its order dated 29/01/2011. Therefore, the information sought was not required to be disclosed as it was covered under the exemption in Section 8(1)(h) of the RTI Act. 
Section 8(1)(h) of the RTI Act provides as follows:

“8. Exemption from disclosure of information.- (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,-

…


(h) information which would impede the process of investigation or apprehension or 
prosecution of offenders;”

Section 8(1)(h) of the RTI Act exempts disclosure of information which would impede the process of investigation or apprehension or prosecution of offenders. Merely because the process of investigation or prosecution of offenders is continuing, the bar stipulated under Section 8(1)(h) of the RTI Act is not attracted; it must be clearly established by the PIO that disclosure of the information would impede the process of investigation or apprehension or prosecution of offenders. If Parliament wanted to exempt all information relating to investigation or prosecution, it would not have imposed the condition that disclosure should impede the investigation or prosecution. Ravindra Bhat, J. of the High Court of Delhi in Bhagat Singh v. CIC W.P. (C) No. 3114/2007 has observed as follows:

“13. Access to information, under Section 3 of the Act, is the rule and exemptions under Section 8, the exception. Section 8 being a restriction on this fundamental right, must therefore is to be strictly construed. It should not be interpreted in manner as to shadow the very right itself. Under Section 8, exemption from releasing information is granted if it would impede the process of investigation or the prosecution of the offenders. It is apparent that the mere existence of an investigation process cannot be a ground for refusal of the information; the authority withholding information must show satisfactory reasons as to why the release of such information would hamper the investigation process. Such reasons should be germane, and the opinion of the process being hampered should be reasonable and based on some material. Sans this consideration, Section 8(1)(h) and other such provisions would become the haven for dodging demands for information.
14. A rights based enactment is akin to a welfare measure, like the Act, should receive a liberal interpretation. The contextual background and history of the Act is such that the exemptions, outlined in Section 8, relieving the authorities from the obligation to provide information, constitute restrictions on the exercise of the rights provided by it. Therefore, such exemption provisions have to be construed in their terms; there is some authority supporting this view (See Nathi Devi v. Radha Devi Gupta 2005 (2) SCC 201; B. R. Kapoor v. State of Tamil Nadu 2001 (7) SCC 231 and V. Tulasamma v. Sesha Reddy 1977 (3) SCC 99). Adopting a different approach would result in narrowing the rights and approving a judicially mandated class of restriction on the rights under the Act, which is unwarranted.” (Emphasis added)

It is clear from the ruling of Ravindra Bhat, J. that the PIO, who is denying information under Section 8(1)(h) of the RTI Act, must show satisfactory reasons as to why disclosure of such information would impede the process of investigation or apprehension or prosecution of offenders. These reasons must be relevant and the opinion of the PIO that by disclosing the information, prosecution of offenders shall be impeded should be reasonable. The opinion of the PIO must be based on some material and cannot be a mere apprehension not supported by any evidence. 

In the instant case, the PIO has denied the information simply on the claim that such disclosure would impede the prosecution of offenders. However, he has failed to explain how such disclosure would actually be an impediment to the process of prosecution, as laid down above by the High Court of Delhi. The denial of information by the PIO appears to be a mere blanket statement not supported by any cogent evidence or material on the basis of which it can be clearly demonstrated that such disclosure would in fact attract the exemption contained in Section 8(1)(h) of the RTI Act. The PIO has failed to discharge the burden placed upon him under Section 19(5) of the RTI Act to prove that the denial of information under Section 8(1)(h) of the RTI Act was justified. On this basis, the Commission rejects the contention of the PIO that the investigation report in case of investment in privately placed bonds of SRHL by HUDCO Ltd was exempted under Section 8(1)(h) of the RTI Act.

In view of the reasoning given above, the decisions cited before the Commission by the PIO in Surendar Pal Singh v. Union of India W. P. (C) 16712/2006 dated 10/11/2006 becomes irrelevant to the present matter. 

Further, the PIO has denied copies of note sheets on which investigation reports in both matters were processed and finally approved/rejected by the competent authority on the basis of Section 8(1)(g) of the RTI Act arguing that disclosure of the information sought would endanger the life or physical safety of any person or identify the source of information or assistance given in confidence for law enforcement or security purposes. 

The Commission is of the opinion that there is some merit in the contention that disclosure of copies of note sheets on which investigation reports in both matters were processed and finally approved/rejected by the competent authority may attract Section 8(1)(g) of the RTI Act. Moreover, as regards the investigation report in SRHL, though the plea has not been taken by the PIO, the Commission sees Section 8(1)(g) of the RTI Act as applicable. Section 10(1) of the RTI Act provides as follows:

“10. Severability.- (1) Where a request for access to information is rejected on the ground that it is in relation to information which is exempt from disclosure, then, notwithstanding anything contained in this Act, access may be provided to that part of the record which does not contain any information which is exempt from disclosure under the RTI Act and which can reasonably be severed from any part that contains exempt information.”

Under Section 10 of the RTI Act, it is possible to severe certain portions of the information before disclosing it to an applicant to ensure that information that is exempt from disclosure under the RTI Act is not disclosed. Therefore, this Commission has decided to apply Section 10 of the RTI Act to the information sought by the Appellant in the present matter. Hence the Commission comes to the conclusion that the Appellant should be provided the information after blanking out the names of persons in these records who the PIO feels may be endangered, or identify the source of information or assistance given in confidence for law enforcement or security purposes.

The Appeal is allowed. The PIO is directed to provide the final investigation report of the investigating/ law officers in the SRHL matter after blanking out the names of persons in these records who the PIO feels may be endangered, or identify the source of information or assistance given in confidence for law enforcement or security purposes. This information will be sent to Appellant before 22 August 2011.

The PIO is also directed to provide copies of note sheets on which investigation reports in the Tapi matter and SRHL matter were processed and finally approved/rejected by the competent authority after blanking out the names of persons in these records who the PIO feels may be endangered, or identify the source of information or assistance given in confidence for law enforcement or security purposes. This information will be sent to Appellant before 22 August 2011.
Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  

Shailesh Gandhi

                                                                                       Information Commissioner

         

                                  26 July 2011
(In any correspondence on this decision, mention the complete decision number.)(DW) 
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