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Relevant Facts emerging from the Appeal

Appellant



: 
Mr. Pankaj 







Regional P.F. Commissioner 







Nidhi Nikunj, Sarvodaya nagar,







Kanpur-208005
 
Respondent 



:
Central Public Information Officer

Vigilance Directorate(HQ)







Employees Provident Fund Organisation







Ministry of labour, govt of India,








Head office,14,BHIkalji Cama Place







New Delhi-110066 
   



RTI application filed on

:
17/01/2011

PIO replied



:
07/02/2011
First appeal filed on


:
11/02/2011
First Appellate Authority order
:
25/02/2011
	S.No
	Information sought by the appellant
	Reply of the PIO

	1.
	Copy of investigation report (including S.P.C.B.I. report) regarding recommendation of RDA( Departmental Proceedings) for major penalty against Shri Trilok Chand, the then RPFC – II which was sent by director, C.B.I Case no. RC-6(A) 98 Ranchi against Shri Trilok Chand.
	The information required pertains to CBI report which is confidential in nature and cannot be provided without the permission of CBI. Hence, requested to approach CBI.

	2.
	Since the C.B.I case has been closed around 12 years ago, a copy of the said report may please be provided.
	The information required pertains to CBI report which is confidential in nature and cannot be provided without the permission of CBI. Hence, requested to approach CBI.


Grounds of the First Appeal:
The information sought has been denied.
Order of the FAA:

The information sought is held by EPFO in fiduciary relationship. Therefore it shall be  proper fpr the CPIO to take up the matter with CBI and dispose the application as per rules.
Ground of the Second Appeal:

The information sought is denied.
Relevant Facts emerging during Hearing:

The following were present:

Appellant : Mr. Pankaj on video conference from NIC-Kanpur Studio;  

Respondent :  Absent; 

The Appellant had sought copy of the CBI Report which had been given by CBI in 1998. The PIO has denied this information claiming that it is confidential. A PIO can refuse information only if it is exempted under Section 8(1) of the RTI Act. Section-3 of the RTI Act has clearly stated that “subject to the provisions of this act all citizens shall have right to information.” The PIO has very frivolously refused to give the information to the Appellant. The FAA has rejected the appeal on the grounds that the CBI report is held by the Department in a fiduciary capacity. 
Section 8 (1) (e) of the RTI Act exempts from disclosure ‘information available to a person in his fiduciary relationship, unless the competent authority is satisfied that the larger public interest warrants the disclosure of such information;’
The traditional definition of a fiduciary is a person who occupies a position of trust in relation to someone else, therefore requiring him to act for the latter's benefit within the scope of that relationship. In business or law, we generally mean someone who has specific duties, such as those that attend a particular profession or role, e.g. doctor, lawyer, financial analyst or trustee. Another important characteristic of such a relationship is that the information must be given by the holder of information who must have a choice,- as when a litigant goes to a particular lawyer, a customer chooses a particular bank, or a patient goes to particular doctor. An equally important characteristic for the relationship to qualify as a fiduciary relationship is that the provider of information gives the information for using it for the benefit of the one who is providing the information. All relationships usually have an element of trust, but all of them cannot be classified as fiduciary. Information provided in discharge of a statutory requirement, or to obtain a job, or to get a license, cannot be considered to have been given in a fiduciary relationship.

CBI did not have any choice in giving the information and it has been given in discharge of its official duties by which they were bound. Hence the FAA’s contention that the information is held in fiduciary capacity is wrong. 
Decision:

The Appeal is allowed.

The PIO is directed to provide the complete information to the Appellant before 10 July 2011.
The issue before the Commission is of not supplying the complete, required information by the PIO within 30 days as required by the law. 

From the facts before the Commission it appears that the PIO is guilty of not furnishing information within the time specified under sub-section (1) of Section 7 by not replying within 30 days, as per the requirement of the RTI Act. 

It appears that the PIO’s actions attract the penal provisions of Section 20 (1). A showcause notice is being issued to him, and he is directed give his reasons to the Commission to show cause why penalty should not be levied on him. 

He will present himself before the Commission at the above address on 12 July 2011 at 11.00am alongwith his written submissions showing cause why penalty should not be imposed on him as mandated under Section 20 (1).   He will also submit proof of having given the information to the appellant. 

If there are other persons responsible for the delay in providing the information to the Appellant the PIO is directed to inform such persons of the show cause hearing and direct them to appear before the Commission with him.

This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  
Shailesh Gandhi

                                                                                       Information Commissioner

           








17 June 2011

(In any correspondence on this decision, mention the complete decision number.) (JK)
