                                     CENTRAL INFORMATION COMMISSION

Room No. 415, 4th Floor, Block IV,
Old JNU Campus, New Delhi -110 066.

Tel.: + 91 11 26161796

Decision No. CIC /SG/A/2008/00190/1269adjunct
Appeal No. CIC/SG/A/2008/00190/
Relevant Facts emerging from the Appeal

Appellant



:
Mr. P. S. Marwah,






A - 390, Ground Floor, Defence Colony,
New Delhi – 110024.
Respondent 1



:
Mr. Feroz Ahmed, 

Chief Egg. 
Municipal Corporation of Delhi,






Town Hall,  Delhi.
RTI application filed on

:
30/08/2008
PIO replied



:
07/10/2008
First appeal filed on


:
06/11/2008
First Appellate Authority order
:
Not mentioned.

Second Appeal filed on

:
10/11/2008
The Appellant had filed an application seeking information regarding ‘Addition Alteration to DDA Flats’ refer Building Bye laws Chapter IV, ‘Addition in DDA Flats’, sub- para 2.0(ii), sub para 4, regarding ‘barsati’ on roof terrace.’ The information sought with the PIO’s reply as under:

	S.No.
	               Information Sought
	PIO’s Reply

	   1.
	Please provide an attested true copy of the document where it specifies who out of the four floors in a DDA flat building can construct ‘barsati’ on the roof terrace or any other ruling/letter/authority, duly notified, that grants permission to a specific flat owner in the same vertical stack.
	For information by this point, the copy of the instructions and guidelines are attached.

	   2.
	Please provide an attested copy of the document or noting/ruling/letter/authority, if ever issued, by MCD notifying that the Top Floor owner had the right to the roof terrace in DDA SFS flats where there are four flats in a vertical stack.
	As above.

	   3.
	Please provide an attested copy of the authority/document if the Top Floor owner can or cannot lock the roof terrace where all water tanks and other service/utilities are placed.
	As above.


Since the appellant did not get satisfactory information, he filed a first appeal which was disposed by the First Appellate authority on 6/11/2008 stating, “On scrutiny of the documents which reveal that PIO, has already provided the information to the applicant which is covered under DDA Flat Policy and interpretation of the same has to be made in letter and spirit. Further PIO is asked to seek clarification from the PIO, DDA and the applicant may also approach DDA for the purpose.” Since no information was received the appellant approached the Commission with a second appeal. 
Relevant Facts emerging during Hearing on 23 January 2009:

The following were present

Appellant:  Sh. P. S. Marwah
Respondent: Absent
The appellant is dissatisfied with the information provided. He would be satisfied and the purpose would be served if the PIO would give the following information:

Whether terraces are considered as ‘Common Spaces’ when giving construction sanctions?
The Commission directed the PIO to provide this information.
Since the appellant could not get this information he approached the Commission.

The Commission held a hearing to address his complaint of non-compliance.
Relevant Facts emerging during Hearing on 29/01/2010:

The following were present:

Appellant:  Mr. P. S. Marwah;
Respondent: Mr. R.K.Gupta, AE(Building) on behalf of Mr. R.K.Sharma, SE(Building) & PIO;

The Commission had ordered the information to the provided and Mr. R.K.Gupta states as follows:

“As regard the sanction of building plans of the DDA flats it is informed that the building plan is to be submitted to the authority under whose jurisdiction the flats are situated. The queries asked by the appellant relate to the ownership rights over the terrace this could be determined by the rights created in the sale documents and other documents and cannot be a matter to be decided by MCD.”  The appellant stated that he had approached DDA using RTI and had been told that the MCD would have to clarify this.

The order was reserved.

Decision on 8 February 2010: 

There appears to be a certain ambiguity in interpretation of the rights in building Barsatees on roof terraces. During the discussions between the appellant and the respondent it appears that different interpretation are given to the byelaws even in cases where the jurisdiction is with MCD. Since a number of citizens are applying for these permissions it is necessary that some clarity should be there in this matter which would avoid arbitrariness in the decision making process. It is desirable that the public authority issue clear guidelines which do not have any ambiguity in this matter.  It appears that there are no clear guidelines in writing available. The Commission recognizes that information as defined under Section 2 (f) of the RTI Act has to exist in material form, and if no specific rule or guideline exists, the PIO cannot provide it. Information is not to be created to satisfy an applicant’s RTI query. However, in matters where there is an ambiguity in understanding matters such as building byelaws, or different officers of a Public authority are giving different interpretations, it would be desirable if a well defined rule or guideline were issued. Since the matter regarding building of Barsatees on roof terraces affects a large number of Citizens, it would be desirable if the MCD were to issue clear guidelines so that arbitrariness and corruption become less. 
The Commission under its powers under Section 25 (5), recommends to the Municipal Commissioner to evolve clear guidelines,- if possible,- and publish them on its website with respect to the rights of building Barsatees on roof terrace. The appellant has given a note for the consideration of the Municipal Commissioner, which I am attaching without any comment.
Shailesh Gandhi

Information Commissioner

29 January 2010

(In any correspondence on this decision, mention the complete decision number.)           (SR)

cc.         Municipal Commissioner 

Municipal Corporation of Delhi

Town Hall, Delhi- 110006

