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Relevant Facts emerging from the Appeal:

Appellant



:
Mr. Mahesh Kumar Gupta

CC-4, NIT Campus, NIT,

Kurukshetra - 136119
Respondent  
   


:
Mr. G. R. Samantaray

PIO & Dy. Registrar 
National Institute of Technology,

Kurukshetra

NIT, Kurukshetra - 136119

RTI application filed on

:
26/11/2009  

PIO replied on 


:
21/12/2009

First Appeal filed on 


:
-------------
First Appellate Authority order
:
09/02/2010 

Second Appeal received on

:
22/02/2010

	Sl.
	Information Sought:
	PIO’s reply

	1.
	Casual Leave/Academic Leave/Earned Leave/Special leave or any other kind of leave availed during l’ January, 2006 to 26” November, 2009 by following Professors of the Mechanical Engineering Department

a. Dr. S. K. Sharma,

b. Dr. K. S. Kasana.

c. Dr. T. K. Garg, 

Either in the format given below:

Sl.

Duration

From – to

No. of days

Kind of leave

With or without station leave

Or 

The copy of the record/documents/statements from which one can find date(s) on which the above mentioned professors were on leave in the above said period. 
	The information sought cannot be provided as it is exempted under Clause 8(l)(e&j) due to the following reasons: -

I. The Leave Applications are available with the Institute in a fiduciary relationship of employee and employer.

2. The Leaves contain personal information, the disclosure of which has no relationship to any public activity or interest.

3. It may cause unwarranted invasion of the privacy of the individual.


First Appeal:

The PIO has not provided the information. The PIO’s denial of the information under Section 8(1) is not justified. 

Order of the FAA:

“The appellant and respondent both were called for hearing on 28.01.2010 at 4:00 p.m. in the office/chamber of the undersigned. Sh. Mahesh Kumar Gupta, appellant and Sh. G.R. Samantaray, CPIO appeared before undersigned on 28.01.2010 at 4:00 p.m.

Mr. Mahesh Kuthar Gupta argued that the requested information is about the leave availed by certain employees. I never insisted on the copy of the leave applications of the concerned employees and the information is in the larger public interest since this information show the presence of a person in his office. He further argued that disclosing the number of leave availed by any employee has no invasion of the privacy of the individual and it will show the transparency in implementation of the Rules and Regulations of the NIT Kurukshetra. Mr. Samantaray replied that the above said documents are available with the Institute in a fudiciary relationship of employee and employer. The leave contain personal information, the disclosure of which has no relationship to any public activity or interest and it may cause unwarranted invasion of the privacy of the individual. Further, the CIC vide its decision on the appeal No. 1309- 1312/ICPB/2007, dated 14.01.2008 has decided as under: -

“In the application in File No. 1170, the appellant has requested the details of leave taken by one Mr. M.L. Bansal from 01.01.2001 and 31.12.2002. Both the CPIO and AA have taken a stand that this information cannot be given since it is falling under the exempted category of section 8(l)(j) of the RTI Act. I totally agree with the decision of CPIO for not providing this information under section 8(1)0) since its disclosure has no relationship to any public activity or interest and therefore this application is rejected. On the above lines, all the four appeals stand disposed off.”

After going through the contents of application of the applicant as well as the reply given by the CPIO and appeal filed by the appellant, I am fully satisfied with the version given by the CPIO. Hence, the information sought by the appellant cannot be provided under Section 8(1). The appeal is hereby dismissed.”

Ground of the Second Appeal:

The information was not provided. PIO & FAA both are concealing information and wrongly quoting Section 8(1) of the RTI Act. 

Relevant Facts emerging during Hearing:

The following were present:

Appellant:  Mr. Mahesh Kumar Gupta;

Respondent:  Mr. G. R. Samantaray, PIO & Dy. Registrar; Mr. Shaym Singh Chhokar, Advocate for 

NIT; 

 The Appellant has sought details of leave availed by three staff members during the period 01/01/2006 to 26/11/2009. The PIO has denied this information claiming exemption under Section-8(1)(e) & (j). Section 8(1)(e) of the RTI Act exempts, “information available to a person in his fiduciary relationship, unless the competent authority is satisfied that the larger public interest warrants the disclosure of such information;”. 

The traditional definition of a fiduciary is a person who occupies a position of trust in relation to someone else, therefore requiring him to act for the latter's benefit within the scope of that relationship. In business or law, we generally mean someone who has specific duties, such as those that attend a particular profession or role, e.g. doctor, lawyer, financial analyst or trustee. Another important characteristic of such a relationship is that the information must be given by the holder of information who must have a choice,- as when a litigant goes to a particular lawyer, a customer chooses a particular bank, or a patient goes to particular doctor. An equally important characteristic for the relationship to qualify as a fiduciary relationship is that the provider of information gives the information for using it for the benefit of the one who is providing the information. All relationships usually have an element of trust, but all of them cannot be classified as fiduciary. Information provided in discharge of a statutory requirement, or to obtain a job, or to get a license, cannot be considered to have been given in a fiduciary relationship. Similarly information about the details of the dates of leave and nature of leave taken by an employee cannot be held to beinformaton available in a fiduciary capacity.

Section 8(1)(j) of the RTI Act exempts, “information which relates to personal information the disclosure of which has no relationship to any public activity or interest, or which would cause unwarranted invasion of the privacy of the individual unless the Central Public Information Officer or the State Public Information Officer or the appellate authority, as the case may be, is satisfied that the larger public interest justifies the disclosure of such information:”.  

To qualify for this exemption the information must satisfy the following criteria:

1. It must be personal information.  

Words in a law should normally be given the meanings given in common language. In common language we would ascribe the adjective 'personal' to an attribute which applies to an individual and not to an Institution or a Corporate. From this it flows that 'personal' cannot be related to Institutions, organisations or corporates.   Hence Section 8 (1) (j) cannot be applied when the information concerns institutions, organisations or corporates.

The phrase 'disclosure of which has no relationship to any public activity or interest'  means that the information must have been given in the course of a Public activity. 

Various Public authorities in performing their functions routinely ask for 'personal' information from Citizens, and this is clearly a public activity.  When a person applies for a job, or gives information about himself to a Public authority as an employee, or asks for a permission, licence or authorisation, all these are public activities. Also when a Citizen provides information in discharge of a statutory obligation this too is a public activity.

We can also look at this from another aspect. The State has no right to invade the privacy of an individual. There are some extraordinary situations where the State may be allowed to invade  the privacy of a Citizen. In those circumstances special provisions of the law apply;- usually with certain safeguards. Therefore where the State routinely obtains information from Citizens, this information is in relationship to a public activity and will not be an intrusion on privacy. 

Certain human rights such as liberty, freedom of expression or right to life are universal and therefore would apply uniformly to all human beings worldwide. However, the concept of 'privacy' is a cultural notion, related to social norms, and different societies would look at these differently. Therefore referring to the UK Data protection act or the laws of other countries to define ‘privacy’ cannot be considered a valid exercise to constrain the Citizen’s fundamental Right to Information in India. Parliament has not codified the right to privacy so far, hence in balancing the Right to Information of Citizens and the individual's Right to Privacy the Citizen's Right to Information would be given greater weightage.  The Supreme of India has ruled that Citizens have a right to know about charges against candidates for elections as well as details of their assets, since they desire to offer themselves for public service. It is obvious then that those who are public servants cannot claim exemption from disclosure of charges against them or details of their assets. Given our dismal record of misgovernance and rampant corruption which colludes to deny Citizens their essential rights and dignity, it is in the fitness of things that the Citizen’s Right to Information is given greater primacy with regard to privacy.  

Therefore we can state that disclosure of information such as assets of a Public servant, -which is routinely collected by the Public authority and routinely provided by the Public servants,- cannot be construed as an invasion on the privacy of an individual.  There will only be a few exceptions to this rule which might relate to information which is obtained by a Public authority while using extraordinary powers such as in the case of a raid or phone tapping. 
Thus information provided by individuals in fulfillment of statutory requirements will not be covered by the exemption under Section 8 (1) (j). Details of the dates and nature of leave which is being sought by the Appellant cannot be construed as invasion on the privacy of an individual and hence the information would have to be provided. 

Before parting with the matter the Commission would like to highlight the proviso of Section-8(1)(j) which states “Provided that the information, which cannot be denied to the Parliament or a State Legislature shall not be denied to any person.”. This proviso was made by parliament so that citizens could get information which the PIO would provide to Parliament. PIOs should test denials of information with this proviso whenever they are inclined to quote Section-8(1)(j) as a ground for denial. 
Decision:

The Appeal is allowed.

The PIO is directed to provide the complete information sought by the Appellant before 10 April 2011.

This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  
Shailesh Gandhi

                                                                                       Information Commissioner

      









25 March 2011

(In any correspondence on this decision, mention the complete decision number.) (SM)
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