CENTRAL INFORMATION COMMISSION

Club Building (Near Post Office)

Old JNU Campus, New Delhi - 110067

Tel: +91-11-26161796
Decision No. CIC/SG/A/2010/003582/11424
Appeal No. CIC/SG/A/2010/003582

Relevant Facts emerging from the Appeal:
Appellant



:
Mr. Mukesh Bhardwaj
Satguru6666, RZ-C-52, Gopal Nagar,

Behind Railmaster Factory,

Dhasa Road, Najafgarh

Delhi – 110043.
Respondent  
   
1. 

:
Mr. Anjum Masood

Public Information Officer HQ & ADE

Directorate of Education,

Government of N.C.T. of Delhi

RTI Cell, Room No. 220, Old Secretariat,

New Delhi-110054

2. :
Mr. Nitya Nand 

Deemed PIO & ADE(CEP),

Directorate of Education,

Government of N.C.T. of Delhi

Old Patrachar Building: Lucknow Road,

Timarpur, New Delhi-110054.

Third Party



: 
Mr. Subhendu Kar, 

APTECH Ltd., A-37, 

Second Floor, Sector-4, 

Noida. 
RTI application filed on

:
15/04/2010

PIO replied



:
15/04/2010

First appeal filed on


:
25/08/2010

First Appellate Authority order
:
27/11/2010                                             

Second Appeal received on

:
15/12/2010

Information Sought:

It has been intimated to the Chief Secretary, Delhi Secretariat by the implementing agency that out of 428 labs are functional and balance would become operational soon but it has been informed by the same implementing agency that 69 computer laboratories were operational.

Information required

I.

1- Copy of the clarification submitted by the implementing agency to the Directorate of Education letter F-DE-45/17/2004/7402-04 dated 2-11-2004.

2- Date on which the clarification was made.

3- Details of the action taken against misrepresentation of implanting agency in letter F-DE-45/17/2004/7402-04 dated 2-11-2004.

4- Details of the penalty imposed on the agency or implementing agency was not favoured by the Directorate of Education.

5- Details of the amount of penalty imposed on point 4 

If no penalty was put then

B.1- copy of the clarification submitted by the implementing agency on letter F DE 45/17/2004/6884-86 dated 1-11-2004.

B.2- date of the clarification submitted.

B.3- actions taken on letter F DE 45/17/2004/6884-86 dated 1-11-2004.

C.1-copy of the reply sent by the implementing agency to Directorate of Education letter no DE45(652)/VE/CEP/2002-03/Pt.File 5921dated 14-10-2004.

      C.2-Details of the penalty imposed on the agency or implementing agency was not favored by the 
Directorate of Education.

      C.3-Details of the amount of penalty imposed on point 4. 
Reply of the PIO(not enclosed)
1-5.
This is 3rd party information hence NOC is required from concerned agency. It is not known 
whether NOC is sought by PIO
B I- 
It is 3rd party information and hence require NOC it is not known whether NOC is sought by PIO

B2-3.This is 3rd party information hence NOC is required from concerned agency. It is not known 
whether NOC is sought by PIO.

C1-4.This is 3rd party information hence NOC is required from concerned agency. It is not known 
whether NOC is sought by PIO

First Appeal:

Denied information by CEP Cell hence demands complete information.

Order of the FAA:

The PIO has already given the reply However PIUO/ADE (CEP)has not obtained the information from the third party hence directed to provide the desired information to the appellant within 15 working days.

Reply of CPIO:
Enclosed the copies of letter F 45/83/CED/06/r11/851 by the CEP Cell.

Ground of the Second Appeal:

Provide information within a stipulated time period and take suo motto action against PIO for giving   any false or misleading information.

Relevant Facts emerging during Hearing held on 31 January 2011:

The following were present:

Appellant: Mr. Mukesh Bhardwaj;
Respondent (1): Mr. Anjum Masood, Public Information Officer HQ & ADE, Old Secretariat, Delhi; 

Respondent (2): Mr. Nitya Nand, Deemed PIO & ADE(CEP), Timar Pur, Lucknow Road, Delhi; 


  “The PIO has stated that the third party M/s Aptech has objected to releasing the information. The PIO should decide whether the information can be disclosed or not based on the exemptions of Section 8(1) of the RTI Act. The Commission however given an opportunity to M/s Aptech as to why the information sought by the Appellant should not be disclosed and how it is covered by the exemptions under section 8(1) of the RTI Act. 
The Commission adjourns the hearing to 11 March 2011 at 10.00AM and directs the PIO, Appellant and the Third Party to appear before the Commission on 11/03/2011 at 10.00AM to present their views on this. The PIO will serve a notice of this hearing to the third parties. The PIO is also directed to inform the third party/parties to appear before the Commission on 11/03/2011 at 10.00AM alongwith their submissions as to why the information should not be disclosed to the Appellant Mr. Mukesh Bhardwaj.” 
Relevant Facts emerging during Hearing on 11 March 2011:

The following were present:

Appellant: Mr. Mukesh Bhardwaj;
Respondent (1): Mr. S. S. Malik, Superintendent on behalf of Mr. Anjum Masood, Public Information 


    Officer HQ & ADE (RTI Cell), Old Secretariat, Delhi; 

Respondent (2): Mr. Nitya Nand, Deemed PIO & ADE(CEP), Timar Pur, Lucknow Road, Delhi; 

Third Party: Mr. Subhendu Kumar Kar, APTECH Ltd., A-37, Sector Floor, Sector-4, Noida; 

The Appellant has sought information about action taken by the Department for the delay in installation as per the agreed schedule. The third part Mr. Subhendu Kumar Kar states that this information is exempt under Section 8(1)(d) of the RTI Act. Section 8(1)(d) of the RTI Act exempts, “information including commercial confidence, trade secrets or intellectual property, the disclosure of which would harm the competitive position of a third party, unless the competent authority is satisfied that larger public interest warrants the disclosure of such information;”. The Commission asked Mr. Kar to explain how the information sought by the Appellant could be termed as commercial confidence, trade secret or intellectual property. Mr. Kar claims that if this was disclosed this information could be used in other places to show that there was some delay or action taken against his company in the instant case. Whereas the Commission accepts that information about defaults would harm the competitive position of the third party, to qualify for exemption under Section 8(1)(d) the information must meet the criteria of being of a nature which can be termed  “commercial confidence, trade secrets or intellectual property”. Details of action taken or not taken for delay in implementation of work certainly does not qualify to be in this category and hence the information sought by the Appellant is not covered under Section 8(1)(d) of the RTI Act. Since the information is not exempt from disclosure it would have to be revealed. 

The third party also states that he does not see any larger public interest in the disclosure of this information. As per the RTI Act there is no need to justify any purpose for disclosure of any information. However, the law has provided that if the information sought is exempt under Section 8(1) it could still be provided if a larger public interest could be established. However, when no exemption is applicable there is no question of establishing any larger public interest or asking an appellant the purpose for seeking the information. 

Decision:
The Appeal is allowed.


The PIO is directed to provide the complete information to the Appellant before                 30 March 2011.
This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  
Shailesh Gandhi

                                                                                       Information Commissioner

           









11 March 2011

(In any correspondence on this decision, mention the complete decision number.)(GJ)
Page 1 of 3

