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                                                                                               Appeal No. CIC/SG/A/2010/003598
Relevant Facts emerging from the Appeal

Appellant



:
Mr. Sidharth Pandey,







W – 17, Greater Kailash Part I,







New Delhi 110048.
Respondent  
   


:
Dr. R. N. Sharma 

Public Information Officer & Dy. Director (Planning)






Directorate of Health Services







Govt. of NCT of Delhi







F – 17, Karkardooma, Delhi 

RTI application filed on

:
06/08/2010

PIO replied



:
23/09/2010

First appeal filed on


:
07/10/2010

First Appellate Authority order
:
not ordered

Second Appeal received on

:
22/12/2010
Notice of Hearing sent on 

:
30/12/2010

Hearing held on


:
28/01/2011

	S. No.
	Information Sought
	Reply of the PIO

	1. 
	Was the tender for purchase of 34 medical items brought out in March 2010.
	Yes.

	      2.
	Reasons for scrapping the first tender. Please provide all relevant copies including file notings showing the reason for scrapping the tender.
	This was with on instruction of Pr. Secy(H) as opined by the Finance Deptt. On representation by some firms accordingly it was re tendered.

	      3.
	Any complaints against first round tendering
	Same as above.

	     4.  
	Copies of the complaint against the tendering, subsequent action and file notings relating to this.
	Same as above

	5.  
	Any complaints against the second round of tendering.
	Yes

	6.
	Copies of the complaints with file notings of subsequent actions on the complaints 
	Yes

	7.
	Certified copy of the list of rates approved with details of winner.
	Copy enclosed.

	8.
	How many  companies applied for second tender
	The second tender was never rejected

	9.
	Details/reasons why these tenders were rejected.
	The second tender was never rejected

	10. 
	What were L2 and L3 for these products, also give names of companies which made L2 and L3 bids.
	Cannot provide under sec 8 of RTI act

	11.
	Details of directors applying on behalf of the companies.
	List enclosed

	12.
	Is inquiry being conducted regarding tender process
	No

	13, 14, 15
	Has the purchase been stopped, date of stopping and the reason.
	No (13 and 14)


First Appeal:
1- Copies of all correspondence and file notings for scrapping First Tender sought in queries 2 and 4 not provided. 

2- Copies of complaints received after First Tender with respect to 34 medical items were not provided as sought in query-03 & 04. The copies of complaints provided are of June 2010 whereas tender happened in March 2010. Hence correct information was not provided.
3- Query-05 &06: Copies of file notings with respect to complaints are not provided. 

4- Query-10: Refusal is wrong because as per Section 10(1) the PIO can provide limited information. This can be done without disclosing the name of the company. By provided this no commercial interest of any company will be harmed. 

5- Query-11: Name of the Director, contact details and addresses of these companies not been provided.

Order of the FAA:

Not ordered

Ground of the Second Appeal:

The Appellant is aggrieved with the information as the information provided is incomplete and no action taken by the FAA.

Relevant Facts emerging during Hearing:

The following were present

Appellant : Mr. Sidharth Pandey;
Respondent : Dr. R. N. Sharma, Public Information Officer & Dy. Director (Planning); Dr. Praveen 


Kumar, CMO & Deemed PIO; 
The Appellant shows that he had filed the first appeal through speed post receipt no. ED04247512IN sent on 08/10/2010 which has been delivered to the recipient on 11/10/2010 as per the EMS Speed Post Tracking Report. The First Appellate Authority Dr. B. Mohanthy appears to be guilty of dereliction of duty since he does not appear to have passed any order in the matter. 

The First Appellate Authority Dr. B. Mohanthy is directed to present himself before the Commission with his explanation on 11 March 2011 at 4.30pm to showcause why the Commission should not recommend disciplinary action against him for dereliction of duty. 
The Respondent Dr. Praveen Kumar Deemed PIO states that the files relating to the complaints were with Health and Family Welfare Department and hence information relating to queries 02, 03, 04, 05 & 06,- which the Appellant has stated he has not received by him,- were not provided. The Commission point out to the Respondent that he should have either sought the assistance under Section 5(4) or transferred the application under Section 6(3) of the RTI Act to ensure that the Appellant got the information. 

The Respondent has refused to give information on query-10 claiming exemption under Section 8(1)(d) of the RTI Act. He states that the commercial confidence placed by the L2 and L3 bidders would be violated leading to affecting their competitive position. The Commission asked the Deemed PIO was the process followed in normal tendering and he admitted that the rates of all the tenderers are openly announced when the tenders are open. However, he claims that in the instant case since there was E-Tendering the rates of L2 and L3 were not known to others. Given the fact that announcing the rates of all  tenderers is an intrinsic part of normal tendering process, it cannot be argued that just because of E-Tendering the rates cannot be disclosed. The Commission rejects the PIO’s claim of Section 8(1)(d) of the RTI Act.  The Respondent also admits that the information on query-11 which was not provided is being held by him and can be provided. He states that he did not provide the information since he was very busy with the Commonwealth Games at the time when RTI application was received. 
Decision:

The Appeal is allowed.

The Deemed PIO Dr. Praveen Kumar, CMO is directed to provide information on query – 11 & 12 to the Appellant before 10 February 2011.
The Deemed PIO Dr.  Kumar is also directed to obtain the information on queries  02, 03, 04, 05 & 06 which has not been provided earlier to the Appellant after seeking the assistance of other offices/officers under Section 5(4) of the RTI Act. The Respondent will transfer the RTI application under intimation to the Appellant alongwith a copy of this order and the officers whose assistance is sought are directed to provide the information within 15 days to the Deemed PIO Dr. Praveen Kumar. Dr. Praveen Kumar will provide the information to the Appellant before 25 February 2011.

The issue before the Commission is of not supplying the complete, required information by the Deemed PIO Dr. Praveen Kumar, CMO within 30 days as required by the law. 
From the facts before the Commission it appears that the PIO is guilty of not furnishing information within the time specified under sub-section (1) of Section 7 by not replying within 30 days, as per the requirement of the RTI Act. He has further refused to obey the orders of his superior officer, which raises a reasonable doubt that the denial of information may also be malafide. The First Appellate Authority has clearly ordered the information to be given.  
It appears that the PIO’s actions attract the penal provisions of Section 20 (1). A showcause notice is being issued to him, and he is directed give his reasons to the Commission to show cause why penalty should not be levied on him. 

The Deemed PIO Dr. Praveen Kumar, CMO will present himself before the Commission at the above address on 11 March 2011 at 4.30pm alongwith his written submissions showing cause why penalty should not be imposed on him as mandated under Section 20 (1).   He will also bring the information sent to the appellant as per this decision and submit speed post receipt as proof of having sent the information to the appellant.

If there are other persons responsible for the delay in providing the information to the Appellant the PIO is directed to inform such persons of the show cause hearing and direct them to appear before the Commission with him.

This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  
Shailesh Gandhi

                                                                                       Information Commissioner

           








    

     28 January 2011

(In any correspondence on this decision, mention the complete decision number.) (AM)
CC: 
To,
Dr. B. Mohanthy, First Appellate Authority through Dr. R. N. Sharma, Public Information Officer & Dy. Director (Planning);
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