CENTRAL INFORMATION COMMISSION

Club Building (Near Post Office)

Old JNU Campus, New Delhi - 110067

Tel: +91-11-26161796
Decision No. CIC/SG/A/2010/003545/11147
Appeal No. CIC/SG/A/2010/003545
Relevant Facts emerging from the Appeal:
Appellant



:
Mr. Suraj Prakash Manchanda,






C-2/35 B, Keshav Puram,






Delhi- 110035

Respondent  
   


:
Public Information Officer,                  
Office of the District Judge-III

& I/C Additional Sessions Judge,

West District, Tis Hazari Courts,
Delhi- 110054

RTI application filed on

:
21/10/2010

PIO replied on



:
01/11/2010 and 09/12/2010
First Appeal filed on


:
06/11/2010
First Appellate Authority order of
:
06/12/2010
Second Appeal received on

:
16/12/2010

Information Sought:
Status of hearing on 12/10/2010 in the case of Alka Sharma & Ors. v. State in connection with FIR No. 144/08 registered at Tilak Nagar Police Station on 11/04/2008 for demanding dowry from Anita Bhalla’s family a day before marriage ceremony. Date and time for inspection of records with the Ahlmad of the Court. 
Reply of the Public Information Officer (PIO) dated 01/11/2010:
The requested information pertained to judicial proceeding and was exempted from disclosure under Rule 7 Sub- Rule 6 of the Delhi District Courts (RTI) Rules, 2008 (the “District Court Rules”). Therefore, the information could not be provided to the Appellant. 
Grounds for the First Appeal:

Denial of information by the PIO. 
Order of the First Appellate Authority (FAA):

The FAA observed that the denial of information by the PIO on the basis of Rule 7(vi) was correct. The PIO was directed to inform the Appellant that inspection of record of a pending judicial proceeding could done only if allowed by the concerned Court and in accordance with rules. 
Reply of the PIO dated 09/12/2010 (after the order of the FAA dated 06/12/2010):

The Appellant was informed that further to the order of the FAA, inspection of record of pending judicial proceeding could be done only if allowed by the concerned Court and that too in accordance with the rules.

Ground of the Second Appeal:

Denial of information by the PIO. 
Relevant Facts emerging during Hearing held on January 25, 2011:

The following were present:
Appellant: Mr. Suraj Prakash Manchanda;

Respondent: Absent;
In the instant case, the Appellant sought the status of hearing held on 12/10/2010 in the matter of Alka Sharma & Ors. v. State in connection with FIR No. 144/08 registered at the Tilak Nagar Police Station on 11/04/2008 for demanding dowry from Ms. Anita Bhalla’s family. The Appellant further sought the date and time for inspection of the relevant records with the Ahlmad of the Court. The information sought was denied by the PIO on the basis of Rule 7(vi) of the District Court Rules, which was subsequently upheld by the FAA. Moreover, after the order of the FAA, the Appellant was informed by the PIO that inspection of the relevant records of a pending judicial proceeding could be done only if allowed by the concerned Court and in accordance with the District Court Rules. The Appellant filed a Second Appeal before the Commission on being dissatisfied with the reply of the PIO and the order of the FAA. 
The right to information, which is a fundamental right of every citizen, has been codified in the RTI Act. The RTI Act was enacted with the spirit of ensuring transparency and access to information giving citizens the right to information. As rightly observed by the High Court of Delhi in CPIO, Supreme Court of India v. S.C. Agarwal WP (C) No. 188/2009, the RTI Act is premised on disclosure being the norm, and refusal, the exception. Further, the High Court of Delhi in Bhagat Singh v. CIC WP (C) No. 3114/2007 has held that exemptions in the RTI Act should be strictly construed. It has held as follows:

“Access to information, under Section 3 of the Act, is the rule and exemptions under Section 8, the exception. Section 8 being a restriction on this fundamental right, must therefore is to be strictly construed. It should not be interpreted in manner as to shadow the very right itself.”

As per the provisions of the RTI Act, information may be exempted from disclosure in accordance with Sections 8 and 9 only and no other exemptions can be claimed while rejecting a demand for disclosure of information. Therefore, further exemptions can neither be claimed under the RTI Act nor be provided for in subordinate legislations. In other words, the rules framed by a competent authority cannot go beyond the exemptions provided for in Sections 8 and 9 of the RTI Act. The Supreme Court of India as well as various High Courts have categorically held that that subordinate legislations or rules cannot go beyond the letter of the delegating legislation. The Supreme Court of India in Additional District Magistrate (Rev.), Delhi Administration v. Shri Siri Ram AIR 2000 SC 2143 held as follows:
“It is well recognised principle of interpretation of a statute that conferment of rule making power by an Act does not enable the rule making authority to make rule which travels beyond the scope of the enabling Act or which is inconsistent therewith or repugnant thereto.”

In other words, the Supreme Court of India has held that a rule which is inconsistent or goes beyond the scope of the enabling statute would not be valid. The Supreme Court of India has further observed in Hukam Chand v Union of India AIR 1972 SC 2427 that:
“The underlying principle is that unlike Sovereign Legislature which has power to enact laws with retrospective operation, authority vested with the power of making subordinate legislation has to act within the limits of its power and cannot transgress the same. The initial difference between subordinate legislation and the statute laws lies in the fact that a subordinate law making body is bound by the terms of its delegated or derived authority…”

In the instant case, the information sought by the Appellant was denied on the basis of Rule 7(vi) of the District Court Rules. Rule 7(vi) provides that the PIO will not give information which relates to a judicial proceeding, or judicial functions or the matters incidental or ancillary thereto. On review of the said Rule, the Commission observed that Rule 7(vi) provides for a much wider exemption than that stipulated under Section 8 of the RTI Act. If Rule 7(vi) is to be implemented, it would defeat the purpose of the RTI Act and reading it as valid would be tantamount to adding exemptions to the RTI Act, which were not envisaged by the Parliament. Therefore, the exemption contained in Rule 7(vi) of the District Court Rules cannot be invoked to deny information under the RTI Act as it goes beyond the scope of the exemptions provided under Section 8 and 9 of the RTI Act. Therefore, the Commission holds that the denial of information by the PIO by relying on the exemption contained in Rule 7(vi) of the District Court Rules is devoid of any merit and he is required to furnish the complete information as sought in the RTI application.
It must be noted that no public body is permitted under the RTI Act to take upon itself the role of the legislature and import new exemptions hitherto not provided. The District Court Rules made by the competent authority under the RTI Act appears to bring in exemptions not provided for in the RTI Act and transgress the exemptions envisaged by the Parliament under Sections 8 and 9 of the RTI Act. Since the right to information is a fundamental right of the citizens, any move which constricts it should be avoided. Even Parliament is very wary of the restrictions it can place on the fundamental right of the citizen and hence competent authorities would be well advised to ensure that they do not create any exemptions which the lawmakers did not provide. 

Decision:

The Appeal is allowed. The PIO is hereby directed to provide the complete information to the Appellant before February 20, 2011. The PIO is further directed to facilitate an inspection of the relevant records to the Appellant before February 28, 2011.
From the facts before the Commission it is apparent that the PIO is guilty of not furnishing information within the time specified under Section 7(1) by not replying within 30 days as per the requirement of the RTI Act. Further, as per Section 19 (5) of the RTI Act, in any appeal proceedings, the onus to prove that a denial of a request was justified shall be on the PIO who denied the request. The denial of information has to be justified as per the RTI Act, which has not been done in the instant case. It appears that the actions of the PIO attract the penal provisions of Section 20(1) of the RTI Act. A show cause notice is being issued to him and he is directed to give his reasons to the Commission to show cause why penalty should not be levied on him. 

He will present himself before the Commission at the above address on March 16, 2011 at 4:00 pm along with his written submissions showing cause why penalty should not be imposed on him as mandated under Section 20(1) of the RTI Act. He will also submit proof of having given the information to the Appellant. If there are other persons responsible for the delay in providing the information to the Appellant, the PIO is directed to inform such persons of the show cause hearing and direct them to appear before the Commission with him.
This decision is announced in open chamber.

Notice of this decision be given free of cost to the parties.

Any information in compliance with this Order will be provided free of cost as per Section 7(6) of RTI Act.  

Shailesh Gandhi

                                                                                       Information Commissioner

           







January 27, 2011
(In any correspondence on this decision, mention the complete decision number.) (ST)
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