CENTRAL INFORMATION COMMISSION

Club Building (Near Post Office)

Old JNU Campus, New Delhi - 110067

Tel: +91-11-26161796
Decision No. CIC/LS/A/2010/001027/SG/10636Penalty
Appeal No. CIC/LS/A/2010/001027/SG
Relevant Facts emerging from the Appeal:
Appellant



:
Mr. Rakesh Kumar Gupta 
102, SFS Flats DDA, Pocket 1,

C & D Block, Shalimar Bagh,

Outer Ring Road, New Delhi – 110088.

Respondent  
   


(1):
Mr. Mahabir Singh, 

Dy. Director (LAB)- H & PIO,

Delhi Development Authority

Vikash Sadan, 3rd Floor, 

D-Block, INA, New Delhi;  

(2):
Ms. Nirmal Suman

Public Information Officer & Dy. Director (MIG)-H

Delhi Development Authority 
D-Block, 3rd Floor, Vikas Sadan, 

New Delhi-110023.

RTI application filed on

:
10/08/2009

PIO replied



:
Not replied

First appeal filed on


:
29/10/2009

First Appellate Authority order

:
23/11/2009

Second Appeal received on

:
29/11/2010

Notice of Hearing sent on 

:
30/11/2010
Hearing held on


:
27/12/2010
Information Sought:

1) Certified copy of the file noting from page no. N-8 to page till end from file No. FM 353(2789)2002/NPRS/RO for MIG Flat No. 288, Sector 23, Pocket2, Rohini.

2) Format of affidavits, declarations etc which were pending from Mrs. Kamal Parbha Gupta/Mr. Ashish Gupta for transfer.

3) Format of affidavits, declarations etc which were pending from Mrs. Kamal Parbha Gupta/Mr. Ashish Gupta for issue of new demand letter in favour of Mr. Ashish Gupta (for which in reply to point no. 4 of previous RTI Application it was said that the case was under process).

4)  Format of affidavits, declarations etc which were pending from Mrs. Kamal Parbha Gupta/Mr. Ashish Gupta for issue of new demand letter in favour of Mr. Ashish Gupta (for which in reply to previous RTI Application it was said that the case was under process).

5) Details of authority/procedures/rules/guidelines/court ruling/change of DDA Act followed by DDA in the case as referred on point no. 3 & 4.

6) Copy of documents/notesheet which are pointed in the inspection.

7) Request for inspection of file No. F M 353 (2789)2002/NPRS/RO & file records related to the point no. 5.

8) List of cases for mutation and allotment letter in correct name pending with Dy Director (MIG). 

9) Inspection of returns/report sent to vigilance departments.

Reply of the PIO:

Not replied.

First Appeal:

Not enclosed.

Order of the FAA:

The FAA vide his letter dated 23/11/2009 informed the Appellant that the PIO had been advised to provide the requisite information immediately.

Relevant Facts emerging during Hearing held on December 27, 2010:

The following were present

Appellant : Mr. Rakesh Kumar Gupta;  
Respondent : Ms. Nirmal Suman, Public Information Officer & Dy. Director (MIG)-H; 


“The RTI Application had been filed on 10/08/2009 and the first response was sent on 04/12/2009 by the then PIO Mr. Mahavir, Dy. Director. He asked the Appellant to pay Rs.28/- for providing information against query-01. This was contrary to the law. 
The PIO evidently has the information on query-03 & 04 since the respondents were able to provide the information verbally after looking at the relevant files in about two minutes.  
As regards queries-06, 08 & 09 the Appellant states that there is a monthly report which has to be submitted to the Vigilance Department declaring the status of the number of applications pending for different periods of time. The Respondent states that there is no such requirement and the Department is not maintaining this kind of list. The appellant has been offered an inspection of the records. The appellant states that inspite of repeated visits he has not been given inspection of the relevant records.” 
Decision dated December 27, 2010:

The Appeal was allowed.

“The PIO is directed to give the information on queries 03 & 04 as directed above to the Appellant before 05 January 2011.

The PIO is also directed to facilitate an inspection of the relevant records for queries 06, 08 & 09 by the Appellant on 05 January 2011 from 11.00AM onwards. The PIO will give attested copies of records which the appellant wants free of cost upto 200 pages.

The issue before the Commission is of not supplying the complete, required information by the then PIO Mr. Mahavir, Dy. Director within 30 days as required by the law. From the facts before the Commission it appears that the then PIO is guilty of not furnishing information within the time specified under sub-section (1) of Section 7 by not replying within 30 days, as per the requirement of the RTI Act. It appears that the PIO’s actions attract the penal provisions of Section 20 (1). A showcause notice is being issued to him, and he is directed give his reasons to the Commission to show cause why penalty should not be levied on him. 

Mr. Mahavir, Dy. Director will present himself before the Commission at the above address on  21 January 2011 at 11.00am alongwith his written submissions showing cause why penalty should not be imposed on him as mandated under Section 20 (1).  He will also send the information sent to the appellant as per this decision and submit speed post receipt as proof of having sent the information to the appellant.”
Relevant facts emerging at the show cause hearing held on January 21, 2011:

The following were present:

Appellant: Mr. Rakesh Kumar Gupta;  
Respondent: Mr. Mahabir Singh, the then PIO & Deputy Director (MIG)- H presently Dy. Director (LAB)-
        H,DDA, Vikash Sadan, 3rd Floor, D-Block, INA, New Delhi;  

The Appellant stated that he was allowed to inspect the files relevant only to queries 6 and 9 and was provided with copies of the records relevant to queries 6 and 9. No inspection was facilitated to him in relation to query 8. The Appellant further stated that he did not receive any information pertaining to queries 3 and 4. 

In view of the aforesaid, the Commission hereby directs Ms. Nirmal Suman, PIO & Deputy Director (MIG) - H to provide the complete information on queries 3 and 4 to the Appellant before February 14, 2011. 

Ms. Nirmal Suman, PIO & Deputy Director (MIG) - H is further directed to facilitate an inspection of the relevant records for query 8 to the Appellant on 08 February 2011 from 11.00AM onwards. Ms. Nirmal Suman, PIO & Deputy Director (MIG)- H shall provide attested copies of records relevant to query 8 which the Appellant wants free of cost upto 200 pages. 

Mr. Mahabir Singh stated that the RTI application dated 10/08/2009 was received on 11/08/2009. A reply was sent in relation to the said application only on 04/12/2009, which was unsatisfactory. It appears that this reply was furnished only pursuant to the order of the FAA dated 23/11/2009. Mr. Singh stated that there was delay in furnishing the reply due to heavy rush on account of the Housing Scheme, 2008, large number of court cases, VVIP references, DPG, LG references and other official procedures. Mr. Singh also submitted that there was oversight of the RTI application, which was put up late before him. Mr. Singh admitted that the reply dated 04/12/2010, which was completely unsatisfactory and not in accordance with the RTI Act had been prepared by a subordinate officer and that he merely signed the same. On a perusal of the papers, it appears that Mr. Singh held charge of the office of PIO till December 2009.

The RTI application was received by the PIO on 11/08/2009. Therefore, the complete information should have been provided before 11/09/2009. In the instant case, a reply was provided initially only on 04/12/2009 i.e. after a delay of 82 days. The Commission asked Mr. Mahabir Singh to explain the reasons for the delay in providing the information. Mr. Mahabir Singh states that the papers are putup to him and he acts when the papers are putup to him. From his deposition it appears that he does not take any responsibility as an officer for the work which he is suppose to do. 
Section 20 (1)  of the RTI Act states,
“Where the Central Information Commission or the State Information Commission, as the case may be, at the time of deciding any complaint or appeal is of the opinion that the Central Public Information Officer or the State Public Information Officer, as the case may be, has, without any reasonable cause, refused to receive an application for information or has not furnished information within the time specified under sub-section (1) of section 7 or malafidely denied the request for information or knowingly given incorrect, incomplete or misleading information or destroyed information which was the subject of the request or obstructed in any manner in furnishing the information, it shall impose a penalty of two hundred and fifty rupees each day till application is received or information is furnished, so however, the total amount of such penalty shall not exceed twenty five thousand rupees;

Provided that the Central Public Information Officer or the State Public Information Officer, as the case may be, shall be given a reasonable opportunity of being heard before any penalty is imposed on him:

Provided further that the burden of proving that he acted reasonably and diligently shall be on the Central Public Information Officer or the State Public Information Officer, as the case may be.”

A plain reading of Section 20 reveals that there are three circumstances where the Commission must impose penalty:

1) 
Refusal to receive an application for information.

2) 
Not furnishing information within the time specified under sub-section (1) of section 7 – 30 
days.

3)  
Malafidely denying the request for information or knowingly giving incorrect, incomplete or misleading information or destroying information which was the subject of the request

4) 
Obstructing in any manner in furnishing the information.

All the above are prefaced by the infraction, ‘ without reasonable cause’. 

Section 19 (5) of the RTI Act has also stated that “In any appeal proceedings, the onus to prove that a denial of a request was justified shall be on the Central Public Information Officer or State Public Information Officer, as the case may be, who denied the request.”

Thus if without reasonable cause, information is not furnished within the time specified under sub-section (1) of section 7, the Commission is dutybound to levy a penalty at the rate of rupees two hundred and fifty each day till the information is furnished. Once the Commission decides that there was no reasonable cause for delay, it has to impose the penalty at the rate specified in Section 20 (1) of the RTI Act and the law gives no discretion in the matter. The burden of proving that denial of information by the PIO was justified and reasonable is clearly on the PIO as per Section 19(5) of the RTI Act. 
The RTI application was received by the PIO on 11/08/2009. Therefore, the complete information should have been provided before 11/09/2009. In the instant case, a reply was provided initially only on 04/12/2009 i.e. after a delay of 82 days. Since Mr. Mahabir Singh, the then PIO & Deputy Director (MIG)- H has given no reasonable cause for the delay in providing the information the Commission sees this a fit case for levy of penalty under Section 20(1) of the RTI Act at the rate of `250/- per day of delay for the delay of 82 days i.e. `250/-  X 82 days = `20500/- 
Decision:

As per the provisions of Section 20 (1) RTI Act 2005, the Commission finds this a fit case for levying penalty on Mr. Mahabir Singh, the then PIO & Deputy Director (MIG)- H. Since the delay in providing the correct information has been of 82 days, the Commission is passing an order penalizing Mr. Mahabir Singh `20,500/-.   

The Vice-Chairman of Delhi Development Authority, New Delhi is directed to recover the amount of `20,500/- from the salary of Mr. Mahabir Singh and remit the same by a demand draft or a Banker’s Cheque in the name of the Pay & Accounts Officer, CAT, payable at New Delhi and send the same to Shri Pankaj K.P. Shreyaskar, Joint Registrar and Deputy Secretary of the Central Information Commission, 2nd Floor, August Kranti Bhawan, New Delhi – 110066. The amount may be deducted at the rate of `4100/ per month every month from the salary of Mr. Mahabir Singh and remitted by the 10th of every month starting from March 2011.  The total amount of `20,500/- will be remitted by 10th of July, 2011.

Shailesh Gandhi

                                                                                       Information Commissioner

           








January 21, 2011
 (In any correspondence on this decision, mention the complete decision number.) (GJ)
CC:  To,
1-
Vice Chairman
Delhi Development Authority

Vikash Sadan, 3rd Floor, 

B-Block, INA, New Delhi;  
2-
Shri Pankaj K.P. Shreyaskar, 
Joint Registrar and Deputy Secretary 
Central Information Commission, 
2nd Floor, August Kranti Bhawan, 
New Delhi – 110066
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